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Editorial


The rapidly-expanding telecommunications market is vital for the competitiveness of the French economy in the international arena;  it is fulfilling a Government priority by bringing France into the information age;  it is developing within the economic and legal structure of the well-established internal European market ;  liberalisation puts consumers first ;  these are the complex and multi-dimensional facets that guide our daily regulatory work.


France is now participating fully in world competition.  During 1998 the market slowly opened up and competition gradually became established as competitors entered, pushing down prices and bringing a wide new range of commercial offerings.  This new deal is boosting growth and enhancing the competitiveness of our national economy. 


But the uncertainty and complexity that has ensued has given some cause for concern.  The regulator thus has a vital role to play in informing users and market parties. The market information systems that we are now developing to forecast and monitor market change, will be a means of giving the industry the transparency and legal certainty it requires. And by regularly publishing statistics and widely distributing our brochures, we will keep players informed and fulfill users’ justified demands.

In this ever-changing environment, ART is pursuing its mission with determination;  backed by legislation, it is following through Government and Parliament policy and modernising the economy.  This report, which gives an account to the public authorities of how regulation has been implemented, is an essential part of the dialogue needed between the Government and an independent administrative authority.  By providing an overview of our work and putting forward our proposals, it contributes to discussions on policy which will shape the future. Our proposals aim to streamline, clarify and render our work more efficient - which has been ART’s aim from the outset.  


The emergence of a Europe-wide market is one of the goals of liberalisation.  We need to grasp this opportunity to consolidate the place of French teleccommunications.  Community law has laid down the concepts and methods upon which regulation is based.  To fulfill its tasks, the regulator thus has to follow the European framework.  The review of the directives which has started in 1999 is a major step forward in building on this common framework.  There again, ART will keep the Government informed of the issues involved.  

Customer satisfaction is central to market to liberalisation.  Competition must be in customers’ interests.  The regulator’s task is to ensure that this is the case. It also has give consumers information on the new offers and services available to enable them to maintain control and get the best deal.  


This report illustrates the achievements of 1998, and how the market advanced over the year. Competition is building momentum, and as it does new regulatory challenges arise. Internet and radiocommunications developments, supported by new technology, are prime illustrations which spring to mind.  Our priority in this context is to support innovation while ensuring fair competition, including for local calls.  To fulfill this goal, we need additional resources and staff.


As in 1997, a substantial amount was accomplished by ART in 1998, in all its lines of work.  To give a clear account, this report is divided into three volumes.  The first describes the work under way and puts forward ART’s proposals within the general regulatory context and market environment.  The second gives a detailed overview of market developments, with a full report on ART’s activities during 1998, and the methods used and resources at its disposal.  The third is a collection of annexes comprising the major legal texts. 


Since created, just over two years ago, the telecommunications regulator has continuously been adapting to keep pace with the market reality and meet the challenges that are being thrown up.  It is an exciting task.  I hope that this report will enable you to share in it, and in the challenges facing us all.

Jean-Michel HUBERT

Introduction: why regulation must evolve

Advancing technology, customer demands and market globalisation have made full competition in the telecommunications sector inevitable. The surest way of opening up the market is through an appropriate regulatory system. Traditionally a three-fold liberalisation process has been used. In the first phase regulatory groundrules are laid down, in the second there is gradual transition from monopoly to competitive environment, and finally, market regulation gradually returns to common law rules, except if special ongoing missions (e.g. for telecommunications, interconnection and the management of scarce resources, such as numbers and frequencies) require otherwise.  In practice, there is ineluctable overlap between these three phases, to various degrees, depending on the extent to which each of the different markets is opened up.  ART is mainly involved in the second phase. It thus adapts its decisions when needed to keep pace with the increasing maturity of the markets. 

Driven by rapid technological progress and emerging competition, the telecommunications sector is expanding fast. The result is more services to choose from and lower prices.  High growth is predicted for most telecommunications markets over the coming years.  Lower prices on the long distance voice market will push operators to develop new value-added services and to propose more consumer-tailored offers and innovative retailing. 

This is the environment in which ART is working today. It is currently undergoing several major changes:

Advances in technology


New technology is arriving on the market and driving growth in two major areas: 

· on the mobile communications market, where new services are being developed, supported by wireless local loops, fixed/mobile convergence, satellite communications and universal mobile telecommunications systems (UMTS).

· in network data conveyance, where IP-based technologies are stimulating convergence between the telecommunications, broadcasting and computing sectors. 

Economic change

New professions and new players are emerging on the telecommunications market. Alongside the traditional operators, there are now a host of new players, such as Internet access providers, mobile service providers, service and capacity resellers and businesses specialised in hosting telecommunications platforms. 

The rapid increase in mobile service penetration (over 21% in France at the end of March 1999), greater Internet use and the launch of new services (pre-paid calling cards, special services etc.) illustrates that the market is meeting new demands from a broad range of customers.

Bringing down prices is an instrumental part of this process.  Fixed telephone and mobile telephone prices decreased in 1998, for both residential and business users. 

Finally, sector liberalisation is stimulating mergers and joint ventures, and is recasting the telecommunications landscape, both in Europe and in the rest of the world.

Changing legislation


The legal framework for telecommunications therefore needs to be adapted to these changes.

At Community level, all the directives which apply to telecommunications are being revisited as part of the 1999 review (licensing, interconnection, leased lines, voice telephony), in order to update and simplify them.  


At national level, legislative amendments are likely over the next few years, in order to implement the recently-adopted directives and take into account the new economic and technical environment. 

*   *

*

By implementing the Telecommunications Act of 26 July 1996, ART is responsible for ensuring effective, fair and sustainable competition, for the benefit of users.  It also has to promote job creation, innovation and telecommunications market competitiveness. While adapting its means and tasks to the changing telecommunications marketplace, ART’s actions are guided by regulatory principles. These principles, and the regulatory framework in general, may also need to be adapted to enable ART to keep pace with change. The proposals made in this report are aimed at doing this.  Finally, regulation is not possible without the appropriate resources.

ChaptEr I:  Guiding principLes

Regulation is guided by principles laid down by law :  the regulator must promote competition for the benefit of consumers ;  competition should also drive growth and innovation ;  to achieve this asymmetrical regulation is inevitable ; finally competition on the French marketplace should keep pace with worldwide developments.

I. Competition for the benefit of consumers


One of ART’s main tasks is to promote effective and fair competition for the benefit of users.


Bringing down all prices for telecommunications services and developing special customer-tailored pricing to suit wide-ranging demands is a major objective of market liberalisation.  Positive results have already been attained, due to France Télécom’s commercial drive, and ART’s constant vigilance.  Through its opinions on the incumbent’s prices, ART ensures that customers benefit from any price changes made.


ART also examines the price changes proposed to ensure they reflect effective and fair competition conditions.  In the early phases of opening up to competition, the incumbent still has a de facto monopoly on certain market segments, and in particular on the local loop;  it is also the only one with a dense nationwide network. Consequently the price reductions it proposes have the potential to prevent other operators from entering a market segment currently under monopoly supply, or to exclude them from a segment which is open to competition.  In both cases this would be contrary to fair and effective competition. Also, while price reductions may benefit consumers in the short term, if they are inherently anti-competitive, in the medium and long-term they will have a detrimental effect, as monopoly or oligopoly markets generally mean higher prices ; only competitive market forces can keep prices down. 

ART’s intention is to promote sustainable competition, so it has opted against certain price reductions in several of its opinions.  While there was a consumer demand for them, they would have strengthened France Télécom’s dominant position on the market.  The new economic environment means operators now need to be obliged to develop a cost-based pricing policy :  to be sustainable on a market, an operator cannot provide services at a price below costs, because if it does it cannot be profitable.  If the incumbent was allowed to charge below-cost prices for its services, other operators would have to do the same to remain competitive.  This would be detrimental to overall profitability and competitiveness.

ART constantly tries to strike a balance between enabling new pricing structures to be implemented, in consumers’ interests, and enabling new players to enter the market and sustain operations. 

Competition also benefits consumers by stimulating innovation and enlarging the service offering.  A greater number of providers means more varied, better and simpler services, which is what users demand.  It also leads to higher quality in the services provided to consumers.  ART is naturally highly attentive to this side of developments ;  and it carefully ensures that operators comply with the quality of service obligations laid down in their licence terms. 

With a wider choice of services on offer, consumers sometimes experience difficulties in finding their way among the new offers.  They needed help, so ART has implemented an action plan for their benefit (cf. volume 2, part two, chapter 8). As competition progresses, ART increasingly works alongside users by involving them in its opinion and decision making, particularly in the field of numbering.  It is also making consumer information a priority, by setting up a telecommunications market information observatory and regularly publishing on-line and paper documents for the general public. 

II. Competition boosts growth and innovation


While 1998 was the year the market was opened up to competition, 1999 witnessed the emergence of effective competition, and the proliferation of operators’ commercial offerings. There was still some uncertainty at the beginning of 1999 as to how real competition was, but the first months of the year have showed that the market is increasingly opening up.  During this period several new offers were launched, prices were lowered, and the service range was extended.  These trends are likely to continue.  At the same time the telecommunications services retail market expanded in volume by over 10% in 1998.

However, establishing effective competition takes time.  Changes in the marketplace are affected by several phenomena, each of which develop at their own pace:

· technology and innovation ;

· capability of operators and the industry to react;

· bringing new offers to the market.


Technology is the growth engine of the telecommunications sector.  Players are constantly faced with the challenge of adapting quickly to the changes it brings.  The prominent role of technology also obliges the regulator to take decisions fast, to enable players to make informed, strategic choices.


But the pace at which competition develops is not only dependent on technology.   Bringing new technology to the market also takes time, as licensing, network deployment and the launch of commercial services need to be carried out.


This is why it took mobile operators over a year, after being licensed, to launch their services commercially.  And for the market to really take off, it takes several years.  In comparison, and even though the conditions are quite different today, newcomers are arriving more quickly on the fixed telephone market, and consumers are already seeing the first benefits. 

For its part, ART is ensuring that emerging competition is sustainable, and that all  players are able to share in it ;  it is acting with long term goals, to provide stability and regulatory certainty; it is also aiming at promoting regular market growth, by trying to avoid the ups and downs experienced in other countries.


Competition is in the public interest. Efficient, competitive operators, dynamic market forces and a fair and effective marketplace should bring all consumers benefits, and boost the country’s economy generally, through increased investment, innovation, employment and regional planning.  This is where the distinction is drawn between players competing and participants in a competitive environment.  In the first case, players fight to gain a dominant market position, which in the long term may result in a return to a monopoly or ogliopoly situation ;  and in the second market players work together for “ maximum social well-being ”, which means sharing growth between market parties, for the benefit of consumers. 

III. Asymmetric regulation

Implementing asymmetric regulation, as provided for in the Telecommunications Act, means applying sector-specific rules alongside general competition law.

A. Association of competition and telecommunications law 


The role of independent administrative authorities is to regulate competition in sectors which have made the transition from a monopoly to open-market environment.  New authorities have thus been created to regulate the market, alongside the general competition authority, in the various sectors which have been opened up to competition.  The competition authority is essentially responsible for after-the-act control of players behaviour ;  while the regulatory authorities generally lay down ex ante rules, required due to technical nature of the sector and the competitive environment.

1. Guiding market forces


Competition legislation and sector-specific law are complementary and often combined for sector regulation.  This is the approach that the European Commission has adopted for the telecommunications sector. 


In a recent communication on the application of competition rules to access agreements in the telecommunications sector
, the Commission stated that competition rules and sector-specific regulation form a consistent ensemble of measures enabling an open and competitive market environment in the telecommunications sector in the European Union.


The Telecommunications Act of 26 July 1996 adopted the same approach and set out, as efficiently as possible, the mechanism for combining telecommunications sector regulation and competition rules.  It entrusted ART with applying the specific regulation. Then it shared powers and provided for interaction between the competition authority and ART, in pursuance of these objectives. 


Thus, competition rules regulate the behaviour of market parties and govern general telecommunications regulation.  As competition law has been integrated to a great extent in telecommunications law, there is no specific law governing competition in the telecommunications sector.  The concepts which are traditionally applied through competition law, such as relevant markets, essential facilities and abuse of the dominant position, therefore obviously also apply to behaviour on the telecommunications market.  For this reason the legislator has ensured that information gathered and opinions issued on market activities can  circulate between ART and the competition authority. 

2. Co-operation between the telecommunications regulatory authority and the competition authority 


The Telecommunications Act has shared powers between the competition authority, which is the guardian of the smooth-running competitive market, and ART which has a sector-specific role. 


As its powers are only those entrusted in it by the posts and telecommunications code, ART is not responsible for punishing offences under title III of the order of 1 December 1986.  The latter is under the jurisdiction of the competition authority and competition law, the role of which has been kept intact by the Telecommunications Act. However, to avoid conflict between the two authorities, the legislator has provided for the circulation of information between the two.  Some relations between the authorities are mandatory, and others are facultative. 


A mandatory obligation incumbent upon ART is the requirement to consult the competition authority when drawing up the annual list of operators with significant market power
 and when asking for interconnection agreements to be modified, in order to ensure fair competition conditions and the interoperability
 of services.


Another is the ART  chairman’s obligation to inform the competition authority when a dispute settlement procedure is instituted.  The competition authority may decide to pass judgement, if it is called on to deal with the same case.  And if conciliation fails, the ART chairman must bring the case before the competition authority, if it falls within the jurisdiction of the latter
.


The chairman of ART also brings cases concerning abuse of a dominant position and behaviour in violation of fair competition
 before the competition authority. If an appeal is made for a court injunction, the competition authority has thirty days to pass judgement.  Finally, the ART chairman can bring any other matters under its jurisdiction before the competition council.  It also has to inform the public prosecutor of any matters which could be qualified as criminal affairs. 


For its part, the competition authority is obliged to inform ART of any cases brought before it which are within ART’s jurisdiction.  And it must ask for an opinion from ART on behaviour  brought to its attention in the telecommunications sector.


In practice, the mechanism of co-operation between the two authorities has proved to be both useful and efficient.  It has been followed through by regular meetings which have been mutually beneficially in terms of the information exchanged.

B. Asymmetric regulation

Asymmetric regulation is one of the salient characteristics distinguishing sector-specific rules from competition law.  It is justified by the dominance of the incumbent, upon which extra obligations are imposed. 

The incumbent is in a dominant position as it enjoyed a monopoly for a long time.  It is thus at an advantage in an open market environment, as it knows the market well, has an established reputation, is present on all market segments, and owns an extensive network giving it direct access to customers.

New entrants may have other advantages.  They can deploy state-of-the-art technology, as they do not need to amortise previous investments, they can choose to operate on the most profitable market segments and can quickly adapt to changing demand and new technology.  But with its priviledged position, the incumbent may have the possibility of preventing new players from entering certain market segments, especially in the early stages of the open market.  For this reason, due to this asymmetry of opportunity, specific regulation of the dominant operator is required. 

Asymmetric regulation is explicitly provided for in the Telecommunications Act.  The Act imposes specific obligations on the incumbent. The main requirements are : France Télécom is obliged to submit its proposed retail tariffs for approval, to publish a standard interconnection offer, and to provide the universal service.


As effective competition develops on all segments of the market, asymmetric regulation should be progressively less necessary, and in the long run it may even disappear.  But, given the dominance enjoyed by France Télécom at present, asymmetric regulation is still an important instrument for opening up the market. 

IV. Competition – a global phénomenon

While primarily aimed at enabling the development of the telecommunications market in France, regulation must also take into account competition at international level.  With liberalisation in all European Union countries and the entry into force of the basic telecommunications agreement signed by the world trade organization, competition has become a global phenomenon.  National and regional markets are also gradually becoming more inter-dependent, as the world telecommunications market takes shape.  The high number of mergers, alliances and joint ventures which took place during 1998 and at the beginning of 1999 are a clear illustration. 


Thus, French market forces, which are strengthened by the arrival of new French and international  players, will be enhanced further if French players (particularly France Télécom) can enter and get established on international markets. This is one of the aims that ART will keep in mind, when acting at national and international level. 

Now that ART has a certain experience of regulating the market, it receives a growing number of requests for assistance and advice from the countries which are preparing to join the European Union (Central and Eastern European Countries), and from emerging and developing countries – particularly those which already have co-operative ties with France.

ART also participates in international standardisation work.  The current priorities are international regulation of resources (frequencies, numbers), preparing for the next generation of mobile communications (UMTS) and Internet matters. 

ART is thus increasing its efforts to provide the assistance and advice requested by other countries, and intends to play a greater part in the various standardisation bodies.  However, unfortunatley the scope of its action is often restricted by a lack of resources. 

Chapter II: méthods

The methods used determine, to a great extent, how efficient and relevant regulation will be.  To provide market certainty means using tools for forecasting and informing.  It also means continuously consulting the industry and being transparent at all times.  Part of regulation is economic-based requiring cost analysis; but generally it entails implementing the legal framework through legally-binding decision-making. 

I. Market certainty 


In order to give the market the certainty it requires, ART is working on setting up a market information observatory to enhance its statistical surveillance of the market; it is also improving its forecasting system. 

A. Market information

ART already has market information tools in place: it can draw on vital data from the mobile market statistics it publishes monthly and from the external studies it commissions.  ART intends to extend the scope of these tools and systematically carry out surveillance by setting up a telecommunications market observatory. 

Despite extensive growth in telecommunications service activity and its importance for the French economy, statistical surveillance has been lacking. 

Moreover, detailed statistics of telecommunications markets are essential in order to assess the effects of the public policies adopted in the sector, and to guide ART’s decision-making.  The operators themselves also require this information, as do the authorities, market parties and the general public.  

ART thus intends to set up a system adopted to provide itself and all these parties with the information required, and to enable it to publish the results of its research. 

It is a difficult task, which requires a methodical approach, as the structure of the market is changing rapidly, with the arrival of new players, new services and innovative pricing policies. ART thus plans to involve all players in gradually implementing a variety of complementary tools for collecting market information.

To begin, information will be gathered from licensed operators
 on their activity during 1998.  This will be used as the essential “ reference point ” for monitoring the effects of competition on the sector.  ART is supported in this task by article L.36-14 of the posts and telecommunications code, which gives it the jurisdiction to gather such information.  Its decision of 9 April 1999 was taken in this context.
 This decision sets out operators’ obligations, and determines the way in which ART can use the information.  No specific information can be published or used to control operators’ compliance with these obligations.  The information is collected annually, as it was in 1998. 

Then, ART intends to work alongside INSEE in order to reduce the burden on operators to provide information and to ensure that the statistics are processed efficiently. For this, ART has signed an agreement with INSEE.  The agreement states first, that specific information collected by ART from licensed operators will be submitted to INSEE, and second, that pursuant to the statistics law of 1951 INSEE will be able to collect annual statistics on telecommunications sector companies which are not licensed.  It also sets out guarantees to ensure that the statistics gathered are processed accurately. 

ART will then set up an observatory on user consumption (households, businesses and corporations) of communications services, to ensure that the data collected on operators’ activity is consistent, and to improve measurements of price changes.  Work on these panels will begin shortly. 

After analysing the information gathered on licensed operators’ activities over a full year, ART will set up a system for collecting data on a number of indicators from these operators on a quarterly basis.

It will also set up a working group associating representatives of operators and INSEE.  This group will be required to give advice regularly on the implementation of the sytems used to collect information and on the arrangements proposed by ART for its publication.

The quality or service studies commissioned by ART will be extended to other fields, such as Internet and fixed telephony.

Finally, ART will use financial analysis, to assess the impact of its decisions on operators’ accounts, business plans and market value. 

B. Forecast and analysis instruments

Specifically-adapted tools are needed for forward-looking analysis of international markets.  In technical terms, ART does this with internal expertise and outsider assistance (operators, manufacturers, users, etc.). It is now studying issues related to IP technology, mobile networks and UMTS.


To provide market certainty means the regulatory has to foresee the effects of changes in the marketplace on legal, technical and economic regulation.  It is in this perspective that ART is participating in the 1999 review of Community directives.

II. Transparency and consultation


Another means of ensuring market certainty is by adopting a regulatory approach based on transparency and players’ involvement.

The transparency of the regulator’s actions is essential for market development.  ART provides transparency by consulting the interested market parties when drafting opinions and decisions.  Since it was set up ART has done this primarily through public consultations.  Another means has been the publication of its opinions and decisions, once they have been adopted, in the French Official Journal ; and most of them, especially those concerning tariffs are also made publicly available on ART’s web site.  ART also publishes guidelines for market parties, explaining its position on issues that are complex in legal, economic and technical terms (e.g. cable submarines and retailers).

Transparency is also guaranteed, by the regular publication of studies, to share information with players.  In addition to the studies commissioned by ART (e.g. on the perspectives of the mobile market and calling cards), ART publishes consumer and industry guides (amateur radio user guide, guide to telecoms), a bi-monthly newsletter, and posts information on the web site. 


Regulation also requires closely involving the sector, as ART needs assistance in  sketching out directions for the future. It is a task that it cannot accomplish alone, given the limited technical capacity and financial and human resources at its disposal. All sector players are therefore systematically involved, to enable ART to achieve its objectives. 

ART involves players regularly in a number of ways. It works alongside them in the committees and commissions it heads, and has set up two working groups comprising industry and consumer representatives for market forecasting, on Internet development and on satellite communications systems. ART also organises interviews whenever needed, to gather players together to discuss specific burning issues; several meetings were held with Internet players at the beginning of 1999 in this perspective, to determine how Internet access tariffs could be improved.  It also met with mobile operators to discuss prices for fixed to mobile calls. 


It is not ART’s role to shape the market, nor to simply monitor change.  ART has to give a clear indication of the technical and economic options available. To enable it to do so ART is currently studying the legal, technical and economic feasibility of developing local loop competition, with operators, in order to establish with them the perspectives and limitations of the various options. 

III. Economic régulation


Sector-specific regulatory authorities, which are responsible for establishing competition in a previously monopoly-controlled sector, and applying sector-specific legislation, alongside competition rules, have an economic role to play. 


This task is laid down in the Government policy set out in the Telecommunications Act.  The Act also gives the regulator the instruments it requires to achieve it. 


Cost accounting, which is particularly important for the incumbent given its dominant position on the major markets of the sector (fixed telephony, interconnection, etc.), is an essential part of economic regulation.  Defining the relevant costs also requires in-depth assessment, to determine which components they should comprise, particularly with regard to equipment renewal, based on how out-dated equipment is in relation to predicted technical progress. Economic analysis provides the concepts used and relevance criteria and shows that a range of cost combinations are possible.  The regulator then has to choose which costs are the most relevant, by analysing players’ behaviour, and particularly the behaviour of those that are either in a dominant position, or are considered to have significant market power.  


The assessment of costs in the telecommunications sector is essential for the transition from a monopoly to competitive environment.  The sector generates a specific type of costs due to its network-based structure, with high fixed costs, and numerous costs shared between several activities (e.g. local, long distance and international calls). Sunk costs are especially high, which is why the telecommunications sector was traditionally considered to be natural monopoly, whereby a single company on the market was economically more efficient than several.  However, the drawbacks for customers, and difficulties in regulating a pure monopoly, devoid of incentives to innovate and improve efficiency, led decision-makers to opt in favour of competition.   But this does not mean that the cost accounting used in regulating pure monopolies would be abandoned when competition arrived.  Using the  incumbent’s cost information is the best way for the regulator to rapidly create effective competition conditions in the interests of consumers.


Costs are still the most objective criteria in determining competition conditions, even though other methods can be used to give the incumbent incentives to improve performance, (e.g. price cap).


The incumbent is required by law, to present separate accounts to ART for each of its activities.  This enables ART to use information on costs when making essential decisions concerning such matters as interconnection and universal service. The regulator’s other roles – dispute settlement, opinions on the incumbent’s retail prices, assessment of competition conditions for the competition authority, cannot be fulfilled without detailed cost information.  Cost are thus omnipresent in the everyday work of the regulator in France.


The methods used to determine costs may differ considerably.  Generally the distinction is made between historic costs, which are those that are recorded in a company’s accounts, and long run costs which enable technical progress to be taken into consideration, based on current and forward-looking methods.  The methods chosen are important as they have implications not only on the market structure (type of operators and degree of competition) but also on players’ tactics and strategy, in terms of innovation, investment, and the incumbent’s tariffs.


A number of important issues are still being discussed with regard to methodology, and particularly the introduction of long run average incremental costing for setting interconnection tariffs.  However, there are other options that may also influence operators’ behaviour and market structure. This is particularly true of the price cap policy, mentioned above.


Finally, and foremost, it is clear that whatever the method used, cost assessment requires detailed information.  And this information needs to be validated in an objective manner, recognised by all players.  This is a difficult task in the telecommunications sector, due to the informational asymmetry between the regulator and the various market players. To limit uncertainty, and ensure the transparency needed for a smooth-running competitive market, the regulator therefore needs to have on-going discussions with the operators on methods, and regularly monitor their results.


The French regulator has adopted an original approach, using accounting and financial information provided by the incumbent, validated by an independent auditor.  The audit verifies the costs and revenue recorded in the accounts provided by the operator and ensures that the different cost categories can be identified. 


The detailed breakdown of costs, which is used particularly for approving interconnection tariffs and assessing the net cost of the universal service, shows how costs are shared between services, and how they changed over the year, as each cost category is effected affected differently.  The categories include costs of capital, operational staff, maintenance and sales and marketing.  This data is essential for forecasting, which is an important part of cost assessment, given the fact that cost accounts are generally unavailable until much later. ART used the costs recorded in 1996, for instance, to forecast interconnection and universal service costs for 1999.


Cost accounts are the minimum data required of the incumbent, and the least normative, as actual costs automatically incorporate the operator’s technical improvements  and management factors.  This thus saves the regulator from having to estimate these for sector players.  It is also the most forward-looking method in the long run, for operators. 


Furthermore, regulatory certainty is essential to minimise the risk supported by sector players.  Whether it is required more for market values (network access tariffs, universal service costs or retail prices) or for the methods used to calculate these values is still questionable. Players generally wish to be informed of values; but they also need to be able to forecast changes in the main market values, using a given method.  Players thus require up-front information on the methodology used.  While there are still questions as to how to implement cost-based regulation, using a method which has been defined with players, increases certainty and thus reduces the level of risk.  
IV. Legal régulation

Aiming to create a consistent legal system in an environment that is constantly recast by rapid technological change, may seem vain.  To do so, in addition to enforcing the general framework for liberalisation, determined by the Telecommunications Act of 26 July 1996 and its enabling decrees, the regulatory authority works in concert with the courts. ART issues decisions, which are closely tailored to technical progress, which is difficult to predict, and when appeals on these decisions are made, the courts pass judgement and specify the scope of the authority’s powers.  These change as telecommunications legislation is adapted, and judicial precedents are made.


ART’s regulatory task is not only to cope with a shifting technical environment in a strict Community framework, but also to manage its divided powers.  Indeed, while creating an independent authority, the legislator carefully safeguarded the Government’s role.  The Act entrusted both the telecommunications minister and ART
 with telecommunications sector regulation. Jurisdiction is shared between the two as follows:

· “the telecommunications minister shall be responsible for laying down the ground rules, which means negotiating on Community and international regulations, drafting laws and decrees, and controlling the public service and the universal service (...)” 

· “an independent regulatory authority shall be responsible for implementing the groundrules laid down by law, and the enabling decrees.  The role of this specialised body shall be to ensure the proper functioning of the market and of competition and to safeguard the interest of all users, in a sector which justifies specific regulation, due to its technical nature (...)” 


The legislator entrusted the Government to set out rules in the public interest, with which new operators entering the market must comply, and to organise the public service.  At the same time it gave ART the task of setting out and enforcing the technical, economic and legal rules needed to maintain fair competition between operators.


Pursuant to article L.36-7, ART is also responsible for processing applications, on behalf of the telecommunications minister, for licences to operate a public network and provide a public telephone service, for granting private network licences, for issuing terminal equipment conformity certificates, and for enforcing operators’ duties as laid down by legislation and their licence terms.  It is also responsible for imposing penalties in the event of violation of those conditions, proposing to the minister the operators’ contributions to funding the universal service, publishing opinions on universal service tariffs and tariffs for services under monopoly supply, assigning scarce resources, such as frequencies and telephone numbers to operators and users in an objective, transparent and non-discriminatory manner, and finally, drawing up the list, after consulting the competition authority, of operators with significant market power. 


Finally, by giving an independent administrative authority the power to settle disputes over private contracts, the Act made an important legal precedent.  The legislator’s aim, in giving ART this conciliatory role to play, before disputes reach the courts, is to promote fair competition conditions, and to enable the market to develop to the benefit of consumers. 

A. Subordinate, controlled regulatory powers


ART plays a dual role in shaping the regulatory framework, by issuing opinions and exercising its regulatory powers.


The first paragraph of article L.36-5 of the posts and telecommunications code states that ART is “consulted on draft legislation, decrees or regulations concerning the  telecommunications sector, and participates in implementing them”. Since 1997, ART has issued 31 opinions on draft regulations.


ART also enjoys regulatory powers in the fields mentioned in article L.36-6 of the posts and telecommunications code.


This article stipulates that ART is responsible for laying down the rules concerning:

· the rights and obligations arising out of operating various types of networks and services, under articles L. 33-1 and L. 34-1 ;

· the technical and financial conditions governing interconnection, pursuant to article L. 34-8 ;

· the technical arrangements which apply to networks and terminal equipment, where appropriate, in order to guarantee interoperability, terminal portability and the proper use of frequencies and telephone numbers;

· the conditions for setting up and operating the private networks mentioned in article L. 33-2 and those regarding the use of the networks mentioned in article L.33-3.

These rules must be approved by order of the telecommunications minister, then published in the Official journal.


The power conferred by law upon ART conforms with constitutional requirements.  The constitutional council declared that “article 21 of the Constitution does not prevent the legislator from entrusting a Government authority other than the prime minister with the task of laying down rules enabling the implementation of a law, on condition that these powers are used only for certain measures, which are limited both in scope and in content” (18 September 1986, n° 86-217 DC).

In its decision of 23 July 1996 on the Telecommunications Act (n°96-378 DC), the constitutional council ruled that, pursuant to this reasoning, the regulatory power conferred on ART by article L. 36-6 of the posts and telecommunications code, was in keeping with the constitution.  ART’s regulatory jurisdiction is implemented in accordance with the posts and telecommunications code and its enabling regulations. It is therefore naturally controlled and accompanied by the general regulatory authority.  The State Council specified the scope of ART’s regulatory powers in its order of 26 June 1998, on a matter concerning AXS TELECOM.  In this case the State Council fully recognised ART’s jurisdiction to set out regulatory provisions governing the national numbering plan. 


It declared that:  “under the combined provisions of articles L. 34-10 and L. 36-6 of the posts and telecommunications code, ART is authorised to lay down the regulatory provisions governing the national numbering plan (...)” and that “(...) this authority has the jurisdiction to issue decisions setting out the conditions for assigning and reserving carrier selection prefixes, which are approved by the minister for industry pursuant to article L. 36-6 of the posts and telecommunications code.  These conditions, determine the different types of prefixes used to select long distance operators, how they are assigned and how reservation is carried out, before the final assignment”.

B. Well-monitored decisions


There is nothing new really about creating an independent authority to regulate competition.  But even so, some believe that it is not really compatible with a democracy situation, in which Parliament adopts legislation and controls the executive. 


Such people believe that the regulator bypasses all control.  In reality, this is not the case.  Its actions are controlled at several levels:

Control by the legislator and Government: ART drafts an annual report for Government and Parliament.  It reports, when requested, to Parliament’s standing committees on telecommunications sector.  These controls oblige ART to publicly give an account of its actions to the officials responsible for safeguarding the public interest.  In addition, meetings are held frequently with the posts and telecommunications public service commission, and with the various local authorities, to enables ART to size up the concerns expressed by elected officials. 

· Control by the judge: appeals have already been made to the Paris appeal court and to the State Council on some of the most important of ART’s decisions.  In two instances, when confronted with issues arising due to new legislation, with no legal precedent, the courts supported ART’s implementation of the Act. This jurisprudence has been useful, in clarifying ART’s role and enhancing its powers.

· Market control: what matters is the immediate or delayed economic impact of the regulator’s choices. Such cases include ART’s decisions on network interconnection tariffs and on France Télécom’s retail prices; it must avoid artificial distortions to the detriment of the incumbent, while safeguarding conditions enabling new operators to enter and become established on the market. The French regulator’s actions are gauged, compared, and where appropriate, sanctioned by national and foreign investors.  Their investment decisions show clearly their views.

· Control by consumers, finally: at the end of the line, it is consumers that should benefit from the regulator’s actions.  Effective competition should mean lower prices, a wider range of services, improved technology, and new easy-to-use services. The regulator has to ensure that the exceptional growth experienced on the portable phone market continues, that there are more means of Internet, that satellite links are developed rapidly to carry voice and data, and finally that subscribers are given the choice of their local operator.  Technical progress and cost reductions should benefit all consumers - business and residential, in cities and remote areas, regardless of their social status. 

Chapter III: results

Nineteen ninety-eight was the year the market opened up to competition.  But achievements cannot only be measured in terms of market growth and criteria such as the number of new operators, price reductions and service diversification. The success of liberalisation also has take into account the legislator’s economic and social objectives:  competition should spur investment, innovation, job creation and regional development.  It is in this light of these objectives that ART measures the achievements of the previous year, before regrouping and aiming its action in the line of fire dictated by law.

After just one year of implementing open market conditions, it is still too early to draw precise conclusions as to how close we are to reaching these objectives, as change will only show over time.  However, of all its objectives, ART worked hardest at stimulating investment in the telecommunications sector, by processing licences, approving the standard interconnection offer and assigning numbering and frequency resources. 

I. Key indicators

In order to give the public and market parties statistical information on the telecommunications sector, ART has decided to include leading figures on the main segments of the telecommunications services market in 1998, in this report. Apart from information on the mobile market information unit, which was gathered systematically, the information in this chapter has been collected and compiled from various sources.  While the sources are certainly reliable, the information given is primarily an estimation.
 ART will publish a report during 1999 providing a more complete version of these statistics.

Telecommunications services market in 1998



Turnover
Volume



(FF billions)
(billion minutes)



1998
variation

98/97 (%)
1998
variation

98/97 (%)








National fixed telephone (1)

84.9
-1%
140.4
+12%








Subscriptions

28.4
+10%



Local calls (a)

22.8
-1%
82.3
+4%

Long distance calls (b) 

21.4
-21%
34.5
+6%

Fixed calls to mobiles

1.5
+69%
3.9
+87%

Shared cost numbers

0.9
+52%
1.1
+83%

Various national calls

0.9
+13%
0.5
+25%

Public payphone and calling cards
 (c )

6.0
+5%
5.8
+1%

Interconnection fees

3.0
+76%
12.3
+137%








International fixed telephone (2)

10.6
-14%
7.5
+11%








International outgoing (d)

7.2
-9%
3.6
+13%

International incoming

3.4
-22%
3.9
+8%








Mobile telephone

37.0
+67%
14.4
+119%








From the subscriber

23.0
+71%
10.0
+141%

Incoming part of mobile traffic

11.4
+82%
4.4
+88%

Other products (paging , terminals)

2.6
+10%










Information services

8.6
+19%
7.4
+10%

(these services include Internet access)













Leased lines and data transmission

13.9
+27%










Total on the retail market  (*)

150.5
+12,3%
153.0
+10,6%

(*) excluding interconnection (FF3 billion) and sales of mobile terminals (FF1.6 billion)













Local + long distance = (a) + (b)

44.2
-12%
116.8
+4%








Markets with effective competition (*)

34.6
-15%
44.1
+6.4%

(*) = (b) + (c ) +(d)






Fixed telephony market =(1) + (2)

95.5
-2.4%
148.0
+11.5%








The retail market was worth an estimated FF150.5 billion in 1998. Its growth in volume (+10.6%)
 is closely linked with the development of the mobile market and the increase in Internet traffic.  These two market segments are respectively responsible for 53% and 24% of overall growth.  The retail market can be divided into four major markets:  fixed telephone, mobile telephone, leased lines and data, Internet and information services. 

· Fixed telephone: This market is estimated at FF95 billion and 148 billion minutes (national and international traffic).  While it grew in volume by 11% over 1997, it decreased 2.4% in value, due to substantial reductions in prices.  The segments in which competition was really open to competition in 1998, i.e. national long distance and international calls, public payphone and calling card services, were worth FF34 billion and 44 billion minutes. New entrant have acquired  a 5% - 6% market share of these segments, both in value and in volume.

· Mobile telephone: The mobile telephone market (GSM) is worth FF34.4 billion, comprising FF23 billion in subscriber revenue and FF11 billion (32%) in payments to mobile operators for incoming calls.
  The traffic is estimated at 14.4 billion minutes in 1998, comprising 10 for outgoing traffic and 4.4 for incoming traffic (30.5%). Globally, mobile traffic increased significantly in comparison with 1997 (+120%): outgoing mobile traffic increased more (+140%) than incoming traffic (+88%).

By 31 December 1998, in France one in five - over 11 million people - were mobile phone users.  During 1998, over 5 million people bought a mobile phone, an increase of over 61% in comparison with 1997. In 1998, sales reached the 6 million mark (10.5% penetration at the end of January), 7 million mark in May (12.4%), 8 million mark in July (14.1%), 9 million mark in October (16.2%), and 11 million mark in December (19.2%). In this month alone, the market grew substantially, attracting 1.3 million new customers.

The French market caught up with the rest of Europe.  France, which was the country with the lowest number of mobile phone users in the European Union just two years before, leaped forward in 1998, and penetration had overtaken the rates recorded in Germany, Spain, Greece and Belgium by 1st January 1999. 

· Leased lines and data transmission: this market segment is estimated, at this stage for 1998, at around FF13.9 billion. This is not a complete estimation as several players on the data transmission market are not licence holders: the estimation only takes into account players which are also operators.  There was significantly higher growth on this segment in 1998 (+27%) than in 1997.

· Internet and directory enquiries services: this market, which is estimated at FF8.6 billion, comprises teletel and audiotel services, the electronic directory (including telephone calls), and Internet services (excluding telephone calls).  Demand for Internet is rocketing:  based on an average revenue per subscriber of FF75 per month, access providers’ turnover was an estimated FF900 million Francs in 1998 and FF400 million in 1997, which is a 125% increase. This figure could reach FF1.7 billion in 1999.

The mass market for Internet is exanding rapidly.  At the end 1997, there were around 540 000 subscribers in France; at the end of 1998, there were around 1.2 million. 

The development of Internet access services has led to a substantial increase in local telephone traffic.  Internet access traffic represented around 5.8 billion minutes in 1998 compared with 2.3 billion in 1997, which is an increase of over 150%. On average Internet users were connected for just under 9 hours per month at the end of 1998. Internet access generated 7% of France Télécom’s local traffic in 1998, with a massive increase in turnover, estimated at around FF800 million. 

Number of fixed subscriber lines

The data for 1997, giving the number of standard lines and ISDN channels for 1998 were taken from France Télécom’s annual report for 1998. The percentage of standard residential/business lines in 1998 is an estimate. In total, the number of lines increased from 33.7 to 34 million.

Number of lines (in millions)

1 997
1 998








Standard lines

31.6
31.2


. Residential

24.8
24.8


. Professional & businesses

6.8
6.5








ISDN Channels

2.1
2.8








Total

33.7
34.0








II. Lower prices

The introduction of competition led to an overall reduction in telephone prices in 1998.  ART provided the public with figures on changes in telephone charges by using consumption baskets showing, for a given volume, how average fixed and mobile telephone bills had changed during 1998. The baskets enable the consumption of a given category of users to be evaluated, and comparisons to be drawn with international tariffs.  ART is working with market parties and consumer associations to improve this important market information instrument.

A. Fixed telephony

ART has established two consumption baskets to show the average annual change in telephone charges:

· one for household consumption (residential customers),

· one for business consumption (business and corporate users).


The baskets provide information on changes in subscribers’ average bill (subscription and national calls), for a given call volume.  They do not include tariff options and calls to mobiles. 

At constant consumption, the average bill (subscription and national calls) dropped during 1998:

· by 5.5% for households, from FF177 (?26.98) inc VAT per line and per month, to FF168 (?25.61) inc VAT;

· by 10.8% for businesses, from FF279 (?42.53) exc VAT per line and per month to FF249 (?37.96) exc VAT.

B. Mobile telephony

ART has monitored price changes on the residential mobile telephone market in France.  Its method consisted in evaluating the monthly mobile phone bills of four user-types, with a consumption of 30 minutes, 1 hour, 2 hours and 3 hours per month respectively.  The bills comprise the subscription and national calls and also international calls to a voice mailbox or to special numbers. The standard bills are calculated by taking the average between the prices paid by long-standing subscribers which had a promotional offer when they subscribed, with those offered to new subscribers during the year. 

In 1998, the average price of old offers decreased 4.5% for 30-minute residential use, 3.5% for 1-hour residential use, 6% for 2-hour residential use and 12.5% for 3-hour residential use.  The reductions in the average price of the new offers for 1, 2 and 3-hour residential use were greater at 10%, 32% and 20% respectively.

Thus, for a supposed constant consumption, mobile telephone bills went down in 1998.  They dropped 5% for 30-minute and 1 hour residential use, 17.5% for 2-hour residential use and 14.5% for 3-hour residential use. This was due to reductions on old offers and the new highly-competitive deals introduced in 1998, particularly for 2-hour residential use where competition seems to be fiercest between operators.  Currently 80% of mobile telephone users subscribe to a flat-rate package, and 50% of these subscribe to the 2-hour offer. 

III. Service  diversification


Telecommunications sector liberalisation, which became effective on 1st January 1998, has led to the emergence of new players offering a wider scope of services and pricing formulas to consumers.  But while the open telecommunications environment has forced prices down, and rapidly increased the range of services available, it is also making the once simple, economic landscape, (characterised by a single service provider) increasingly complex. 


The new complexity, which may be confusing to users, also spurs growth and development.  Of the numerous offers, a few major new or developing service categories can be identified:

· Different types of telephone access: in 1998, competition was essentially active on international and long distance calls.  On this market, from a practical viewpoint, there are several types of telephone access.  First there is carrier selection, which enables users to choose a long distance operator to carry a call from previously identified customer’s premises equipment by dialling a carrier selection prefix before the called number.  Second, there are telephone calling cards (pre-paid of post-paid), which can be used to access an operator’s service from any customer’s premises equipment or public payphone, where access to the correspondent is generally obtained in two phases (dialling an access number to the operator’s platform, then dialling a secret code and the correspondent’s number).  Third there is Internet telephony, which is a means of carrying voice over long distance at a low price. Its development will depend on the quality of service/price that can be provided to users.  At the same time, operators are starting to roll out their own networks to provide the telephone service using IP technologies (Internet Protocol).

· New services associated with the telephone service: as a general rule, public telephone service provision is being segmented.  There is increasingly a clear separation between the infrastructure operator, which supplies transmission capacity, the telephone service provider, which supplies switching, the switched minute reseller, which can offer additional services and manage customers, and sometimes a retailer. New on the scene in 1998 was the arrival of department, chain store and supermarkets as retailers.  This led ART to publish guidelines in 1999 recalling operators’ and retailers’ obligations in their relations between themselves and with customers.  It also recalled the obligations incumbent upon France Télécom due to its special position on the telecommunications market. 

· Tariff formulae: a major component in offer diversification was the appearance of increasingly customer-tailored tariff formulas.  This is particularly the case for flat-rate deals, which mobile operators have been proposing for several years, and which have become an integral part of the marketing tools used by fixed operators.  The increased range of pricing offers has made the market more complex and has made it more difficult for consumers to make informed comparisons.  Operators’ pricing options and formulae are described in the first part of volume 2 of this report. 

· Business services: businesses are particularly important customers for telecommunications operators, as they represent a massive proportion of the market.  Liberalisation has enabled them to enjoy new offers, particularly at lower rates.  The combined effects of competition and technological advances have also resulted in the emergence of new services for business users. To mention but a few, services such as leased lines, data transmission and IP technologies (Internet, intranet, extranet), and virtual private networks, have become especially important.  In June 1998, ART issued a national digital business network licence to Dolphin Telecom (formerly Régiocom), which will mean that closed user groups will be able to enjoy digital mobile communications which are more adapted to their needs in terms of network capacity and speed, than public mobile networks. This offer is essentially targeted at businesses with high internal mobile communications requirements, such as road haulage companies.

Internet : it is made up of networks and services which are interconnected and communicate with one another using TCP/IP. The main types of service available are e-mail, news groups, Web access and telephony. These services imply the presence of Internet access providers (IAPs) and content providers, which may be the users themselves (for instance, access providers propose that users make their own web pages).  However, Internet access is a separate service from the services available on the web, and as a different function, it is often provided by different market parties.  The prices for Internet access thus have important implications on Internet development in France. 

IV. Services and infrastructures


The provision of telecommunications services supposes the use of networks. Today, with all telecommunications networks and services open to competition, the logic of the monopoly regime with one operator associated with one service and one network, is no longer valid. Some operators provide services without owning their own infrastructure, and others make their infrastructure available to service providers without proposing telecommunications services themselves.  


Depending on each country’s legislation, the conditions governing open competition can vary significantly.  Due to the traditional distinction between networks and services, different conditions may apply for the liberalisation of infrastructure and for the liberalisation of services.


French law makes an important distinction for instance between public network operators (L. 33-1) and public telephone service providers (L. 34-1). This distinction essentially means that different interconnection conditions apply for L. 33-1 operators and for L. 34-1 service providers.


Through this distinction the legislator aimed to stimulate investment in the open competitive environment.  Another aim was to contribute to regional development, by spurring the roll-out of numerous telecommunications networks, enabling coverage of the whole national territory, to facilitate communication between the different regions in France.  All these objectives are set out in the French Telecommunications Act of 26 July 1996.


The separation between network operators and service providers is not as clear-cut in all countries.  In Germany, for instance, while the two are separated, they are both subject to the same interconnection conditions.  Furthermore, German legislation explicitly provides for local loop unbundling by Deutsche Telekom, in the incumbent’s provision of access to its local network.  German legislation thus favours service providers as it facilitates new entrants’ access to the incumbent’s network for the provision of telecommunications services.  The objective is to stimulate competition without necessarily making it subordinate to social and economic targets.  This policy has resulted in Deutsche Telekom rapidly losing a significant amount of market share, which has prompted the public authorities to revise the interconnection arrangements. 


The diversity of legal regimes applicable to operators, and the difference in the speed at which competition is implemented in the different European countries, has led countries to question: what is the objective of competition?  In all cases, liberalisation should have a two-fold objective:

· to favour the implementation of effective competition for the benefit of consumers,

· to boost investment, economic development, growth and thereby employment and regional development.


The systems established in the different countries which are opening their market to competition generally combine these two objectives.  But the means of attaining these objectives may be different, depending on which of the objectives has priority.  French legislation places more importance on investment than German legislation, but still aims at attaining effective competition, which is also a factor of economic development. 


The weighting of these two economic objectives is an essential factor in the introduction of competition. 

Opting to boost resale and the proliferation of service providers using the incumbent operator’s network may result in the latter being dismantled and being replaced by a multitude of operators with uncertain economic sustainability.  The quality of the whole economic system might be affected in the long run, which would be contrary to the aim of the exercise, which is to secure effective competition for consumers’ benefit. Competition limited to service would thus not be durable, which is why that option was not chosen by the French legislator.

On the other hand, implementing a system which overly focused on investment could limit operators and hinder the emergence of competition, due to the excessive costs incurred by new entrants.  Such a solution might undermine new entrants’short-term financial viability, and could even eliminate some of them.  Furthermore, the economic efficiency of a system leading to over-capacity of networks in relation to market demand is questionable. 


The success of liberalisation depends in part on the weighting of these two objectives.  It is up to the regulator to contribute by pragmatically pursuing the objectives laid down by law, which enables him to know the market.  He needs to study the implications of the various options proposed for establishing competition on essential market segments such as the local loop, in detail. Three examples of such study are given below.  The first two concern competition conditions for long distance calls and the third concerns the development of competition on the local loop:


The assignment of one-digit carrier selection prefixes: in its decision of 16 July 1997, ART laid down the criteria and arrangements for assigning “ E ” digit carrier selection prefixes, which are scarce resources as only seven prefixes are available.  ART decided to only assign an “ E ” digit prefix to operators that agreed to roll out a nationwide network.  Operators that applied for this scarce resource therefore needed to be licence holders or to have applied for a licence.  They also had to agree to set up at least one point of presence per mainland region within 18 months of applying for an E assignment in their licence, at least two regional interconnection points within 36 months following this date, and three interconnection points per region within 10 years following this date.  They also had to agree to set up and operate a minimum long distance transmission infrastructure, defined on the basis of a ratio.  The aim of this decision was to stimulate investment and enable the deployment of alternative infrastructure so that competition could be established both for networks and for services.


Third party collection for special services: this enables service providers to use another operator’s network to collect traffic intended for its own special services from France Télécom’s network.  These services are expected to develop considerably, so listing third party collection in the standard interconnection offer is essential for the development of competition.  In its decision completing the list of these services, ART stated that France Télécom was required to list third party collection to these services in its standard offer.  Far from opposing the development of services and infrastructure, such a decision enables the further development, as third party collection implies the presence of alternative network operators and service providers. 


Local loop unbundling: at first glance, unbundling the local loop seems to be the contrary to options which require rolling out and operating alternative local loop infrastructures, such as cable networks or wireless local loop systems. In the latter alternative infrastructure needs to be set up or modernised alternative, which means investing, whereas local loop unbundling means using the network that already exists  The working groups set up to study this issue came to the conclusion that the distinction between the two is not as clear cut as it first seems.  Unbundling may be understood as a means, initially, of enabling new entrants to provide services in conditions identical to those enjoyed by the incumbent, before going on to invest in infrastructure.  The work also showed that the various options generally required new entrants investing to have access to France Télécom’s local network.  Therefore, unbundling could be an alternative or complementary to building and operating an alternative networks and an attractive means of introducing competition on the local loop, not requiring so much investment. 


Associating services and infrastructure is essential for ensuring competition and structuring the market.  Within the scope of its jurisdiction, the regulator therefore has to ensure, with pragmatism, that all the technical and economic options possible for attaining these two objectives are available. ART has thus been exploring and making available all the options that might be used to stimulate the development of local loop competition.

ChapteR IV: work in progress


The telecommunications sector has been fully opened up to competition for over a year now. So ART’s current aim to establish conditions to make competition effective, fair and durable competition across all market segments.  It has pinpointed priority areas for regulatory action:  first, develop mobile communications, which are a growth engine and will spur innovation in the years to come; second, establish effective competition on the local loop, as direct access to the customer will determine the success of the open market; and third, with Internet reshaping society, ensure that sustainable competition is possible on the Internet access market. 

I. Mobile communications

A. Mobile phones

The mobile telephone market, which was in its infancy until 1997, expanded rapidly in 1998. Growth in subscriber numbers accelerated: on 31 December 1998, there were over 11 million mobile phone users in France, or one in five.  During the year more than 5 million people acquired a mobile phone, which is 61% more than in 1997. The mobile market accounted for 53% of overall growth in the volume of the telecommunications services retail market, with overall revenue of FF34 billion plus in 1998 for all three operators. 

There is every indication that growth will continue at this rate over the next few years. The increased importance of this market has thrown up some important issues requiring the regulator’s full attention, including market structure, the legal regime for mobile operators (which determines how incoming call prices are set), and the arrival of a new category of players (virtual network operators). And consumers are also raising matters, such as quality of service, the possible effects of mobile phones on human health, and use mobile call jammers.

1. Mobile market prospects

On 31 March 1999, mobile market penetration reached 21%.  One in every four lines in France is now mobile. France had been lagging behind other European countries in mobile telephone market development until 1996, but has now caught up with the average levels of penetration in the major industrialised countries.  Other European countries are also experiencing growth similar to French market levels. 

Market development is set continue like this over the next few years.  The IDATE
 study carried out on ART’s behalf in January 1998, forecast 20-30 million subscribers at the end of 2002, which is a penetration rate of between 34% and 50%, based on multiple-scenario modelling.


During 1998, ART completed and clarified this analysis by setting up a model to assess market developments, with a component to measure price changes for these services.  Past observation of market expansion and international benchmarking have shown that price levels are a determining factor of mobile market growth. 

In any event, mobile telephone market expansion in France will continue at a rapid weighted average of 30-40% per annum in the medium term. 

2. Prices of fixed to mobile calls


As the mobile telephone market was opened up to competition well before the adoption of the Telecoms Act of 26 July 1996, mobile operators are still governed by a special legal regime today, through their specially-designed mobile network operating licences. For instance, the interconnection regime that applies to mobile operators is different from the general legal regime. As competition becomes widespread throughout the telecommunications sector, this special regime needs to be integrated into the new regulatory framework. Due to the economic context, this may also mean imposing new obligations on certain mobile operators. Given their position on the market, two of them could be deemed operators with significant market power, and be given additional obligations in terms of interconnection and network access. 

It is in this context that the question of fixed to mobile call charges arises.  Discussions are underway between ART and the interested operators on the matter.  

The mechanism for determining the price of fixed-to-mobile calls is set out, in part, in the licences issued to the mobile operators.  These licence terms state that the operators themselves are responsible for setting the prices for calls from the fixed network to their mobile network. France Télécom, as fixed operator, is responsible for billing its subscribers and collecting the payments based on the prices set by the mobile operators.  It retains an interconnection fee for use of its network, levies a fee for collection and billing and then pays the mobile operator the rest.  


In practical terms, of the FF3 inc VAT billed for the first full minute in peak time, when the VAT and fees paid to France Télécom are taken off, the mobile operator only receives about FF2.  This sum is slightly less for standard off-peak calls. 

While fixed-to-mobile tariffs are considered to be high in France, they are not the highest in the European Union.  Although they have enabled the development of mobile networks, they are now being brought into question. 

In any case, this situation is not specific to France.  Most regulators in European countries are concerned about the high cost for users of calling mobiles, and some have already made their position on the matter quite clear. Oftel, for instance has decided to put a cap on the payments made to mobile telephone operators, Cellnet and Vodafone, and also on British Telecom, for fixed-to-mobile calls.  The result has been a 25% drop in the price of fixed-to-mobile calls.  The Italian regulator has also reacted strongly against the decision of the mobile telephone operators, Telecom Italia Mobile and Omnitel to double fixed-to-mobile call charges.  The regulator asked the operators to annul the price increase and entrusted the fixed operator with setting the price for these calls. 

In France, the cost of calls from a fixed phone to a mobile phone has hardly changed since 1994, when less than one million people subscribed to a mobile network.  Market growth has thus had no impact so far on the price of these calls. 

Certain factors have slowed down cost reductions for fixed-to-mobile calls. 

On the one hand, there is no incentive to lower fixed-to-mobile call charges.  While the price of mobile-to-fixed calls is decreasing, fixed-to-mobile rates have stayed the same.  This is because the charges for fixed-to-mobile calls are not determined by market forces, as there is no effective competition on the mobile-to-fixed call market segment. 

Furthermore, for a fixed-to-mobile call, the price paid by the caller is set by an operator to which the caller does not subscribe; thus the mobile operators, which collect a substantial part of their revenue from the repayments on the price of fixed-to-mobile calls, have no natural inclination to keep prices down. 

Also, the fixed-to-mobile call market has little volume elasticity in relation to price:  reductions in the price of fixed-to-mobile calls will not result in a significant increase in call volume, which would compensate the reduced charge. This was shown by Bouygues Télécom’s experience.  It implemented lower fixed-to-mobile prices until 1998, but as this had little impact it decided to realign its prices with those of its competitors.  

In addition, there is international re-routing, whereby calls from a fixed telephone to a mobile telephone are carried via a foreign operator’s network.  This system gives callers a way of paying less than they would if their call was carried directly over France Télécom’s network to the mobile operator’s network.  The pricing of international calls is based on the accounting rates system, in which the operator in the country of origin sets the price paid by the caller, and pays a settlement rate to the operator in the called country.  The settlement rates are generally set out in agreements signed between the two operators present in the two different countries.  They are to cover the cost of using the operator’s network in the called country, regardless of whether it is a fixed or mobile network.  The price paid by the caller is thus independent of the type of call made (to a fixed phone or to a mobile). 

While this system is advantageous for the consumer, is not an appropriate response to the problem of excessive fixed-to-mobile call charges, as it is an artificial and economically unsustainable in the long term.  

ART thinks that operators should take the initiative to bring down the cost of fixed-to-mobile calls.  It has launched broad discussions on the matter, and on four additional associated issues:

· gradual lowering of fixed-to-mobile call charges while respecting the overall mobile network economy, 

· incentives for France Télécom to negotiate with its foreign counterparts in order to eliminate the economic interest of international re-routing, 

· the introduction of competition on the fixed-to-mobile call market, particularly by the implementation of carrier selection to mobile networks, 

· changes to mobile operators’ interconnection conditions in order to bring them into line with the general legal regime. 

ART held the first meeting with operators on 12 February 1999 in order to launch discussions on reducing fixed-to-mobile call rates.  The meeting participants set themselves the target of agreeing on a common approach.  The issue is still being actively debated. 


It is in this context, and on the basis of these principles, that ART issued a ruling, on 1st March 1999, settling a dispute between SFR and France Télécom over interconnection conditions for fixed calls to SFR’s network.

More specifically, to settle this dispute meant determining the interconnection scenario that would apply for calls from France Télécom’s fixed network subscribers to SFR mobile network users.  These calls are known as national fixed-to-mobile traffic.  ART also had to determine the interconnection conditions for calls from foreign operators carried via France Télécom’s network to SFR customers, which is known as international fixed-to-mobile traffic. 

For national fixed-to-mobile traffic, ART stated that SFR should propose a direct   interconnection offer to France Télécom for delivering calls to its network users.  So it is up to SFR to set an interconnection tariff and specify the points of interconnection on its network.  ART’s decision does not undermine the principle laid down in SFR’s licence, which entrusts it to set the price for calls from France Télécom’s subscribers to its mobile network. 

With regard to international fixed-to-mobile traffic, ART decided on a solution over a three-month period.  During this time France Télécom would pay SFR 90% of the ''mobile surtax'' it receives from foreign operators which send traffic to France for delivery on mobile networks. 

ART also stated at the time that eliminating the economic interest of international re-routing of calls to mobiles would mean taking two complementary and convergent steps: 

first, to reduce the price of national fixed-to-mobile calls; 

second, to increase the call termination charge for calls from abroad to French mobile network users.

3. Virtual network operators

The explosion of the mobile telephone market has also transformed the roles played by those present on the telecommunications market.  This is already visible and was expected for players working with second generation systems (GSM) as the market moves towards the introduction of UMTS.  A new category of players is emerging, known as virtual network operators, as they do not operate their own network, but act more as an intermediary between operators and consumers. 

Some think that virtual network operators will play an increasingly important role in the commercialisation and provision of the mobile services, supported by the roaming agreements concluded between different network operators. Their role in this case could be compared to that of resellers, which use “ least cost routing ” to carry calls to their customers. 

There is a noticeable change under way at present in the role of service providers in some European countries.  The Norwegian company, Sense Communications, has gradually established itself in Norway, Sweden and Denmark by negotiating with telecommunications operators on the market. 

Service providers are intermediaries between operators and consumers.  They intervene mobile telephone sales, after sales service, and customer billing and management.  Mobile telephone retailing may well expand as a function, as the market itself develops. 

Competitive pressure from these new players could remove mobile operators’ control of customers.  In any case it should also enable operators to lower their spending on marketing, and to concentrate on their core activity as network operators. Some believe that the emergence of virtual network operators will stimulate competition and the provision of new services which do not require the roll-out of a new networks.  It could therefore boost the development of the telecommunications market. 

However, the transformation of the role of market intermediaries raises two questions.  First, whether these new players should be licensed, as they may find themselves providing the telephone service, and second, what kind of interconnection or access regime they should be governed by, enjoy in order to be able to use operators’ networks.  Evidently, these two issues are linked. 

4. Meeting consumers’ demands

a. Quality of service


While responding to customer demands for lower prices and mobility, mobile communication development should not undermine quality of service.  It is just as legitimate for users to demand quality, and the regulator is justified in making it a priority. 

The French regulatory approach to measuring and supporting high quality mobile services is two-fold:

· mobile operator’s licences contain quality of service clauses; the regulator may carry out tests to ensure that these obligations are fulfilled.

· ART publishes an annual survey on mobile network quality of service.  In November 1998 the results of the public survey showed that while mobile service quality is good overall, or even very good in certain cases, the call set-up success rate is slightly lower in major towns than it was for the previous year. These results should give operators incentives to watch their service quality more carefully.  ART is working on improving this survey for the future to make the measurements taken reflect the every-day habits of consumers more closely.  Also, at present the study does not take into account geographic mobile network coverage, and questions of mobile telephone service quality are increasingly brought to ART’s attention.

b. Effects on health

Members of Parliament, journalists, and individuals have voiced concern on several occasions over the detrimental health effects that could be caused by the intensive use of cellular phones and the installation of mobile telephone network transmitter-receiver stations in the vicinity.  These concerns have been amplified over the last few years by the rapid increase in the number of mobile telephone users, which has reached 22%. The more general question of the effects on the human body of exposure to the RF spectrum has also been raised. 

While there is no scientific evidence from studies undertaken so far to prove the harmful or harmlessness of mobile phones, the Government is nevertheless giving the matter its full attention.  ART is responsible, under the posts and telecommunications code, for ensuring that terminal equipment and certain radio facilities satisfy essential requirements, including safety.  It is therefore not indifferent to the potential risks, and will take all the  precautions it can to prevent such risks. 

It is in this perspective that ART suggested setting up a working group involving the various French ministries, public organisations and experts with competence in the field.  The interministerial group, which has been mandated to lay down a timetable and working method, has been given the following tasks: 

· list the organisations currently working in France on this subject;

· examine the measures adopted in other countries, particularly in Europe; 

· specify the responsibilities and roles of the various State administrations;

· commission a scientific evaluation of the risks;

· decide the form and content of national measures to be taken in line with Community rules.

c. Jammers and filter systems


ART was recently called upon to specify the usage conditions for systems enabling GSM mobile phones to be made inoperative in specific locations. 

There are two main types of system:  jammers and filters.  Jammers prevent GSM signalling channels from being received, and filters warn the network operator when a call attempt is made to a mobile in a given area, and leave the operator the choice of setting up the call or not. 

The implementation of these systems is prohibited in France. Offenders may be punished under article L. 39-1 of the posts and telecommunications code.

After studying the impact of jammer and filter systems within the current regulatory context, and having heard the views of interested parties, ART found that these systems should not be encouraged.  Their development could undermine:

· first, the fulfilment by mobile operators of the obligations contained in their licence, and particularly:

- the obligation to provide a satisfactory level of service quality;

- the obligation to cover a certain proportion of the population;

- the obligation to carry emergency calls.

· second, in the case of scrambler systems, the current regime governing the assignment of frequencies used between mobile terminals and radio transmitters. 

The massive increase in mobile phone usage, with repercussions on behaviour and lifestyle, may, in certain circumstances and locations, cause disturbance. ART has asked the three operators to strengthen their campaigns to make users more aware of this fact and to apply common courtesy when using their phones (by silent call alert, switching off mobile phones in certain places such as hospitals, theatres, concert halls, etc.).

B. Fixed/mobile convergence

The mobile market is now developing as the traditional fixed telephone network and mobile telephony gradually converge.  Several levels of convergence can be identified:

· marketing convergence, which has already led to the bundling of fixed and mobile service offerings, accompanied or not by special pricing conditions such as discounts or single billing.

· service convergence, which is shown in the “seamless” service offerings using fixed and mobile networks, such as a single number of voice mailbox, and also services providing personal mobility or network roaming.

· network and technology convergence, which will eventually result in the use of a single terminal to connect to both fixed and mobile networks, supporting new services.  It will also enable the association and integration of fixed and mobile network infrastructure (switches, intelligent networks, access networks), and the approximation of computer networks with telecommunications, using mobility. UMTS is a good illustration. 


ART has consulted French players on this question within in its consultative committees.  When giving their views on the prospects of development on this market, they highlighted several points:

· The first factor governing the success of fixed/mobile convergence is finding simple-to-use formulae for consumers, e.g. use of a single number or single terminal.

· Convergence is a gradual process. Initially it will be limited to telephony as there has been little development in mobile network data traffic so far. 

· In the medium term network convergence and the development of multimedia services will have an impact on operators’ choice of network architecture.  New interconnection mechanisms may even be needed. 

While converged offers are now reaching the market, implementing service or network convergence, depends on numerous factors, from technology, and economic conditions to the competitive and regulatory environment.

Convergence has already raised thrown up two questions for operators:

· First, in practical terms network convergence means that operators will need to undertake considerable technical upgrading to enable their networks and services to inter-work.  So convergence will most probably take time. 

· Second, for an operator to be capable of providing converged fixed/mobile services, it must be present on both markets.  An operator only involved in mobile telephony would not be capable of implementing service convergence. It would need to develop its own fixed telecom activities, or go into partnership with a fixed operator.  Both of these possibilities have their difficulties. 

The perspective of fixed/mobile convergence may impact the way competition conditions are implemented.  Two examples spring to mind:

· New converged offers have competitive risks, due to the dominant position of a player on one of the two markets, or on both at the same time.  As it is the only operator to own a fixed network enabling all subscribers to be reached directly, France Télécom seems to be the only operator capable of proposing a converged service and technology offering, at the moment. Market parties therefore rely on the regulator to monitor the services placed on this market.  ART therefore has to set out conditions to stimulate effective competition for this type of offer, when assigning scarce resources, defining open interconnection interfaces, and approving the incumbent’s prices. 

· Implementing convergence also means harmonising the regulatory framework that applies to fixed operators' activities and mobile operators' activities; this means bringing the special regime for mobile operators into line with the general legal regime laid down by the Telecommunications Act of 26 July 1996.  In an environment of infrastructure and service convergence, the existence of two different legal regimes for determining interconnection conditions, could hinder open competition. Moreover, the provision of services over all and any of the fixed and mobile networks will only be effective if a single regime applies.  By definition user should not be able to tell what type of network used, neither in terms of service nor in terms of pricing.

C. UMTS


ART launched a public consultation in February 1999 to gather the views of market parties on the implications of these new systems and on the associated licensing terms, in accordance with the working timetable set out by the European Commission for the introduction of UMTS in Europe. 

The responses to the consultation will be used to draw up a provisional timetable for introducing UMTS systems.  These have also highlighted the implications of the new market and enabled the regulator to rapidly prepare a framework specifying licensing procedures and the number of licences to be granted. It is particularly important to determine whether auctioning might be used for licensing.  The summary of the consultation will be published before the end of 1999. Given the international context, it is essential that European players, including those in France, are rapidly able to operate this new technology. 

There is still uncertainty as to what type of services will enable UMTS to establish its market. Deciding which services will be provided will depend on developments expected GSM network services.  UMTS has to find its place and market alongside second-generation mobile operators’ systems. 

The services accessible over current GSM networks are being enhanced. These second-generation systems are now capable of integrating new value-added services, using state-of-the-art technology, such as GPRS, for high-speed packet data transmission, WAP for adapting Internet services to the mobile environment, and the SIM Tool Kit system for call security and service differentiation. 

However, while GSM provides access to value-added services, UMTS systems should be capable of supporting different services and generating specific demand.  If UMTS systems were limited to the supply of traditional mobile telephony, they would simply result in the arrival of new operators on the market, to the detriment of the mobile operators already present. New services are therefore needed, along with the new system. The operators that decide to take up the challenge of this new market, clearly believe that the market will take shape as the systems are rolled out.  Players thus have to pay the price of investing and moving forward, despite uncertainty, to remain competitive.  

Several factors will determine the success of UMTS systems: 

· the compatibility of GSM and UMTS services, which is important for the development of this new technology in Europe. 
· the adoption of a world standard, to ensure the same success for UMTS as for GSM systems.  Many difficulties are currently arising in radio interface standardisation, due to the diversity of standards being drafted.  Part of GSM’s success is due to European standardisation efforts. 
· finally, service providers and content providers are needed, to make UMTS a truly “mobile multimedia” system.

The solutions chosen and the number of operators licensed may vary from one country to another, depending on frequency availability.  But the objectives to be attained by introducing these systems, should, wherever possible, be clearly laid down together by the European countries. 

D. Satellite communications

ART has launched discussions on the technical, economic and strategic aspects of space communications licensing.  The aim is gain a better understanding of the impact new satellite communications systems (particularly low Earth orbit satellite constellations) will have on regulation.  Such systems are inherently global. 

1. The emergence of satellite constellations

Until recently, the satellite communications market centred on the use of geostationary satellites
: supporting three types of service: voice telephony, sound and TV broadcasting and corporate data transmission. 

At the end of the 1990s, high demand for mobile telephony and Internet access pushed the market into a major revolution.  Plans were hatched to set up low Earth-orbit (from 700 to 1500 km altitude), or medium orbit (up to 11000km altitude) satellite constellations.  These improved on geostationary systems by providing global coverage and reduced transmission time between the Earth and space segment.

The services which are or will be proposed by satellite communications constellations are of two types:

· low speed transmission of voice and data (narrow frequency band) using mobile terminals;

· transmission of multimedia services (broadband) such as Internet, using fixed terminals, to support high-speed local loop.

The satellite constellations used for low-speed transmission are called “first generation” systems, and those concerned by the second type are “second generation” systems.  However, in terms of technical architecture, some first and second generation projects are very similar.  This is the case of the four leading low-Earth orbit satellite constellation programmes: 

· Iridium (first generation) and Teledesic (second generation):  switching and routing are carried out on-board satellites and satellites are interconnected (by inter-satellite links).  The number of Earth stations is thus reduced – with the advantage or risk (depending on the case) of bypassing local telecommunications operators – but with the drawback of on-board switching, using complex and risky technology. 

· Globalstar (first generation) and SkyBridge (second generation): switching and routing are performed within the Earth stations and there are no inter-satellite links.  This choice imposes substantial constraints on the Earth segment, but has the advantage of costing less than on-board switching. 

Low-Earth orbit satellite constellations have two major advantages over other satellite systems: relatively low production costs and faster transmission, which guarantees a high level of quality of service.  However, this advantage is offset by the need for a greater number of satellites than in the other orbital positions (especially as geostationary satellites are more flexible and cost less to operate) and by the still-prohibitive cost of the service. First generation satellite constellations will complement terrestrial networks, thereby guaranteeing economies of scale, if terrestrial operators bring down transmission costs.  Interesting developments are also to be expected in second generation systems, especially while terrestrial networks are incapable of supporting broadband services (for instance, today over half of terrestrial networks are still not adapted to ADSL); but this will depend on the perspectives opened up by geostationary satellites in this field.

Today, satellite operators are very prudent before investing in satellite constellation projects (except for ICO).  Initially they wait for the space industry and telecommunications manufacturers to invest, before deciding to invest themselves.  The uncertainty surrounding the Iridium programme gives investors further reason for caution.  Generally, telecommunications operators opt to invest in terrestrial infrastructure.  The market prospects of satellite constellations are be gauged by several factors:

· Given their cost, satellite constellation projects (which are global systems) can only be followed through if there are partnerships behind them.  The viability of the alliances set up to provide satellite systems therefore needs to be assessed, based on the technological and financial challenges involved, and the expected size of the market. 

· While terrestrial and satellite networks are complementary to a certain extent, terrestrial networks currently have a definite advantage (lower cost of bandwidth, higher return on broadband investment), particularly for operators with their own local loop.  Consequently, these systems face competition from terrestrial infrastructure now that unbundling is underway, and intermediary platforms, such as stratospheric balloons. However, there has not yet been any head-on competition between terrestrial and satellite systems.  Operators in both fields have tended to adopt a rather similar approach, which sometimes explains the partnerships. 

· There is a high risk of “ niche markets ”developing, in geographic terms, in terms of the services proposed and in terms of uses.  And, there is also the risk that these markets may not be sustainable.  So it is hardly possible to refer to these as “substitute markets”.

· Finally, first generation system operators seem to have a similar business to terrestrial mobile network operators; while the risks are greater, the capital involved is comparable.  There are differences though, in business terms, and it is unlikely that telecommunications operators which have already invested heavily in terrestrial infrastructure will be inclined to invest in systems with a much shorter life-span (less than ten years for a low Earth orbit satellite).  However, new services offered in the future, such as UMTS, may make operators change their mind. 

2. Regulatory implications

Regulation of satellite communications is, to a certain extent, more complex than the regulation of traditional telecommunications systems. Geostationary systems are easier to deal with than low Earth orbit systems; licensing satellite communications operators (type L. 33-1 and L. 34-1) has not presented insurmountable difficulties so far.  In any case the transition from a monopoly situation to competition means that a regulator is needed, both for traditional telecommunications and for space telecommunications.

The emergence of satellite constellation projects has upturned regulation.  Licensing needs to be carried out on a global scale, with short lead times.  Regulatory procedures therefore need harmonising, which is not easy.  This is why operators sometimes launch their constellation projects without waiting for regulatory certification, despite the difficulties caused and uncertainty for funding. 

The licensing procedure comprises the following phases:

· National administrations submit applications to the International Telecommunication Union on behalf of satellite operators.

· Frequency bands are allocated to various service types during the World Radio Conference (WRC), which is held by the ITU every two or three years. The WRC plays an important role in promoting competition by enabling the opening up of a large number of frequency bands. But there is the risk of the American regulator becoming responsible for these allocations, if Europeans are not careful, as this is currently the contact point for issuing satellite licences.  This is why it is important to have a strong European position at the next WRC meeting in Spring 2000.

· At European level, important issues were dealt with in the European Conference of Postal and Telecommunications Administrations (CEPT), and in its two sub-committees: the European Radiocommunications Committee (ERC) and the European Committee for Telecommunications Regulatory Affairs (ECTRA). The work carried out at the CEPT enabled the harmonisation of the frequency bands for first generation systems.  The ERC and ECTRA have also set up a milestone review committee, to ensure that the different satellite constellation programmes fulfil their terms and conditions and that RF spectrum is put to good use. 

But the major change in licensing procedures will come with second-generation systems, when the industry will be able to apply directly to regulatory bodies for licences.  Licensing will then be far more complex, as manufacturers will need to apply very early in the development process, even before finding out which operator would be responsible for using these systems.  But, for manufacturers, obtaining a licence early on is a vital legal guarantee for investors.  The ease with which the Federal Communications Commission responds to such applications in the United States creates an imbalance between this USA and the rest of the world.  Satellite operators are sensitive to regulatory procedures, as it is essential for them to enjoy a favourable regulatory environment.  The existence of very different regulatory regimes within Europe also makes life more difficult for operators (the term of licences differs from one country to another, some licences are renewable, etc.).  It is difficult to measure the impact on their business plans. ART is conscious of the urgency of finding a solution to these difficulties and is currently studying the subject closely with the industry ministry staff and with the European Commission.  

II. Local loop


Introducing competition on the local loop is essential for the success of liberalisation. Using infrastructure other than the incumbent’s network, such as the wireless local loop and cable networks, is one way of opening up the access network; giving operators access to France Télécom’s local loop through unbundling is another way.  The local authorities throughout France also have a part to play in opening up the sector. 

After players showed their interest in deploying wireless local loops, as an attractive alternative to wireline technologies during network trials, ART launched a call for tender, under the provisions of article L.33-1(V) of the posts and telecommunications code. Six months later the systems could be rolled out and become operational.

With regard to cable network systems, ART suggests clarifying the situation by merging the two licence regimes currently used for regulating these networks.

A public consultation has just been launched on local loop unbundling.  If market parties are in favour of its implementation the regulator will have an important role to play.  ART aims to make proposals based on the results of this consultation as early as possible. 

Local loop unbundling would enable new entrants to access the incumbent’s local copper-wire network and to expand the range of services offered to users.  It could also, with the emergence of new xDSL
 technologies, rapidly fulfil the demand for high-speed Internet access in France. In its action programme "to prepare France for the information society” published in January 1998, the Government stated:

“ For local access, in addition to the commercial services offered over cable networks, trials need to be carried out on new infrastructure (such as wireless local network access), and also on new ways of using existing infrastructure, like deploying ADSL (Asynchronous Digital Subscriber Line) which enables high speed digital transmission over the traditional telephone line. ”


By contributing to the implementation of new information and communications technologies, local loop competition also meets other political demands through its impact on the economy and on employment. 


With regard to compliance with competition rules, market parties voiced fears that if local loop unbundling was not authorised, France Télécom’s dominant position on the traditional telephone service market could be extended to the newly-emerging high-speed service markets.

Reflection on this theme is essential to ensure proper development of competition on the telecommunications market.  It has begun just as France Télécom has publicly announced its intention to provide ADSL access services commercially.


The challenges of developing new technology, for the industry, should also be taken into account.  Unbundling the local loop could also open up opportunities for players to develop Internet services on the national and international market. Several French and European manufacturers are already supplying equipment to meet market demand for high-speed transmission.  

A. Alongside the incumbent’s network :  wireless local loop and cable networks 

1. Wireless local loop


Several lessons have been learned from the wireless local loop trials currently under way:

· There is great deal of interest in this technology: the trials confirm players’ intention to deploy wireless local loops, as attractive alternatives to wireline technologies. Most major telecommunications operators on the French market agreed to carry out one or several trials.  Smaller companies also took part.  While showing interest in these technologies in the experimental phase, players made it clear that for the wireless local loop to be a success, sufficient frequency resources would be needed to enable the provision of high-speed services. 

· The wireless local loop is an interesting option for the provision of services requiring high-speed transmission such as Internet access: the operators concerned set up experimental networks giving them direct wireless connection to subscribers, instead of using the traditional wireline technology.  They then tested these pilot networks for the provision of telecommunications services, including telephony and Internet access.

· The trials were useful in identifying the most appropriate frequency bands for these systems, and for defining the associated equipment.  Based on the results, ART proposes opening up the 26 GHz frequency band for wireless local loop systems.  This takes into account new factors which have come into play since last year.  The market for these systems is expected to expand much faster in the 26 GHz band, which is open in several European countries to point-to-multipoint technologies, than in the 28 GHz band.  The future technical organisation of the latter is currently being studied within CEPT working groups. 

ART’s proposal was received favourably by the radiocommunications consultative committee, when it was consulted on 1st April 1999. Th trials under way in the 28 GHz band are nevertheless  useful as the results will be transposed to systems operating in the 26 GHz band, when the negotiations under way with the Armed Forces have concluded. 

ART will propose the conditions to the telecommunications minister to extend the scope of availability of wireless local loop systems, during the second half of 1999.  The necessary frequencies could then be assigned and wireless local loop systems will become widely available, during the first half of 2000.

2. Cable networks

Developing telecommunications services over cable networks is another way of introducing competition on the local loop, and improving the profitability of cable networks. 


While there were only 21 860 cable Internet subscribers and 2 344 cable telephone service
 subscribers by 28 February 1999, 1998 was nonetheless an important year.  Certain events illustrate how ART acted in to encourage the development of cable telecommunications services:

· several cable network telecommunications services were developed during the year;  ART processed several applications for licences to provide the telephone service over cable networks;

· ART settled disputes between France Télécom and both Paris Câble and Lyonnaise Communications (Suez Lyonnaise des Eaux group), over the provision of the telephone service using the Paris cable network and several other regional networks.  The service was planned for the end of 1999.

· an Internet access service offer over Paris cable infrastructure was developed.  Commercial launch was delayed due to disputes between infrastructure owner, France Télécom, and the commercial operator, Paris TV Câble, and also due to technical problems.  It finally took place in January 1999.

· Finally, France Télécom started preparations in order to sell off its Paris cable network.  ART supported this decision, which follows the logic of the statements it made in June 1998, when issuing two decisions settling disputes between France Télécom and Lyonnaise Communication over the provision of the telephone service using France Télécom’s state-built cable networks.  At this time ART stressed the importance of making it possible for a service provider to both own and operate the network.  ART had stressed that any steps to simplify the current situation would improve competition conditions. 


The legal framework applicable to cable networks also poses problems.  The coexistence of two separate legal regimes – broadcasting law and telecommunications law – make the situation complex. Local authorities find it particularly difficult, as they are directly responsible for authorising and operating cable TV networks, but can only operate telecommunications networks and provide telecommunications services under very restrictive conditions. Consequently there are two different procedures for setting up and operating a cable network, depending on whether the broadcasting regime or telecommunications regime applies.  The current debate on “convergence” has highlighted the need to streamline cable network legislation.  A proposal to amend the posts and telecommunications code has thus been drafted.  This is explained in detail in chapter five.  The text is given in annex 5 at the end of this volume. 

B. Using France Télécom’s network: local loop unbundling


While the use of alternative infrastructure opens up development perspectives on the local market, access to existing local infrastructure also makes new service offerings possible, including the offer of high-speed services.  Local loop unbundling, as defined later on, is one way of developing and offering traditional or new services directly to users. 

Given the implications of introducing effective competition on the local loop, in July 1998 ART announced that it would be carrying out an in-depth study on unbundling issues.  In October 1998, it asked the telecommunications networks and services consultative committee (CCRST) to study the matter within the broader context of local market competition, in order to prepare for a public consultation in the first quarter of 1999.

Two working groups, chaired by experts in the field, were set up within the CCRST.  The first focused on dealing with the economics of unbundling, and the second approached it in technical and operational terms.  They filed their reports in February 1999.

On the basis of their findings, ART held a public consultation between 2 April and 1st June 1999. The document issued for the consultation comprised two parts: the core text and two annexes, one with technical diagrams illustrating the different options for local loop unbundling and co-location, and the other showing the status of xDSL technologies. The body of the consultation itself comprised five parts:

· an overview of the development of competition on the local loop in France, examining the conditions for developing new services. 

· a description of the different options identified within the CCRST’s working groups, which could have an impact on the development of the local loop in France, with an assessment of the conditions needed for these options to allow for the provision of services to the end user. 

· an exploration of the implications of each of the options and the relative interest of each. 

· a determination of the scope of regulation and commercial negotiations.

· a list of the subjects to be examined if it is agreed to implement unbundling and regulate access to the incumbent’s local loop. 

1. International context


The CCRST’s work showed that the consultation was being undertaken at a decisive time for market development.  This is why players are demanding regulatory certainty on the issue. 


 The growing importance of Internet-related services and associated challenges for the industry are stimulating interest.  Unbundling in other European countries and more generally in all OECD countries, as part of telecommunications sector liberalisation is also a factor. 

Numerous countries are now addressing the question.  The European Commission’s fourth report on the implementation of the telecommunications regulatory package proposes an overview on the discussions under way on this subject:

· Several countries, such as Denmark, Finland, Germany and the Netherlands have already decided to implement local loop unbundling.  Offers already exist, or are being developed on the respective markets.

· Other countries, like Spain and Italy have explicit provisions in their legislation which could apply to local loop unbundling.

· In the United Kingdom, Ireland and Sweden, in-depth studies are being carried out on the issue.  A public consultation was launched, for instance, in the United Kingdom, with a particular focus on high-speed access. 

· Austria seems to have a relatively positive position on the subject, whereas Belgium and Luxembourg seem to be against.

· Finally, Greece and Portugal have not yet stated their views on the matter..

In the United States, local loop unbundling was laid down in principle in the 1996 Telecommunications Act. While its impact in the United States has been relatively limited so far, given the number of lines unbundled, numerous operators have already begun working with other operators to implement unbundling.  1999 will be a turning point on this issue.


At Community level, 1999 will be devoted to working on the review of the directives on telecommunications sector liberalisation.  The European Commission has already begun studying local loop unbundling and the issue will most probably be discussed during the 1999 review. 

2. Defining local loop unbundling

Local loop unbundling or unbundled access to the local network means enabling new operators to use the incumbent’s copper local loop, to directly reach their customers. Naturally the new entrant would pay the incumbent to use its local network.  New entrants’ customers would thus no longer be obliged to subscribe to France Télécom in order to access their operator’s services. 


Local loop unbundling encompasses several options.  Preparatory work towards the public consultation identified five: 

Three became evident when studying the possibility of unbundled access to the incumbent’s local loop.
 Access may correspond to:

· physical unbundling of the local loop, giving the new entrant has direct access to the copper loop.  This is called raw copper access (option 1) ,

· access to transmission capacity.  This covers bitstream access and permanent virtual circuit access (options 2 and 3 respectively).


The last two are types of resale, comprising local traffic resale and resale of subscriptions (options 4 and 5 respectively). 

a. Option 1: Raw copper access

This option comprises the provision of a raw copper loop to the new operator.  The new operator then installs its transmission equipment on the loop, in the premises of the operator which owns the local loop.  For this, the co-location offer (physical, virtual or remote) needs to be defined. 

The new entrant controls the components enabling service provision, with the exception of the local loop itself.  It may be used for the provision of high data-rate and low data-rate services. 

This option is already available in some countries, e.g. Germany for low-speed offers and in the United States for all types of services (high and low data-rate services).  Their implementation is quite recent. 

The first option means new entrants have to roll out a network up to the distribution frame that they wish to access.  It also means that the incumbent and new entrants need to agree on operational arrangements, particularly in order to:

- identify which copper wires need to be unbundled, 

- manage interference caused by transmission and distribution cables, if xDSL technology is used,

- operate and maintain cables (particularly as the procedures which apply in the event of line interference, are operators’ shared responsibility).

It also means clearly outlining the sharing of responsibility between the incumbent and the new entrants, so that the unbundled “copper loop” component can be precisely defined, particularly with regard to its physical limitations (network interface between new entrant and incumbent and user interface between the customer and new entrant).  The definition of the user interface appears to be the most probable source of difficulties. While it is possible to locate this interface at the main distribution frame, if there is one (PABX distributionrame, for example); it is more difficult to define in other cases, particularly if there is no clearly-defined network termination point.

From a regulatory viewpoint, the first option may be implemented practically in several ways.  The incumbent may be required to provide:

· the existing physical connection to the subscriber,

· an additional line, or copper pair for cable transmission and delivery, 

· or a loop which needs to be partially or fully built.

b. Option 2 : Bitsream access

The incumbent offers the new entrant bitstream access, i.e. transmission capacity, on its local loop.  This offering is particularly well-adapted to the provision of high-speed services:  the xDSL equipment at the extremities are installed and operated by the incumbent, which manages the bitstream.  A co-location offer
 at the local exchange should also be defined in order to enable the new entrants’ high speed (SDH, ATM, IP) multiplexers
  to be installed.  This option has not yet been used.  

Each piece of xDSL equipment is dedicated to a new entrant, with the possible sharing of high and low frequencies with the incumbent.  

Some operators find such an option complex to implement due to the interface problems involved.  In particular, while interfaces have been defined, so far they have not been put into operation.  When further investment is required from the incumbent, difficulties arise as to the how much bitstream access should cost. It has been suggested that this option could be implemented in addition to option 1, in cases where access to unbundled raw copper pairs was not available. 

Insofar as the transmission equipment would be dedicated to a single operator, this option also raises the question of ownership and financing. 


Finally, there could be three arrangements within this option: a new entrant’s customer could keep using the incumbent for telephony services, or it could use the new entrant for all services (telephony and high speed bandwidth), or it could use the new entrant for the telephone service and the incumbent for high-speed services.  In all three cases, the customer would have permanent access to high-speed bitstream.  In practice, separating telephone and data traffic between two operators could cause conflict, as each party would wish to retain control over routing, which is an essential component in quality of service control. 

This option limits competitive offers, as access to the subscriber is primarily controlled by the incumbent (particularly in terms of bitstream).  Moreover, it requires new entrants to roll out a distribution network. 

c. Option 3 : Permanent virtual circuit access

This is the provision of a high-speed data transmission service between the subscriber and the operator’s point of presence.  It is a virtual circuit
, which is allocated to each high-speed connection.  The local loop operator passes on multiplexed data from the new operator’s customers at one of these points of presence.  This option has not yet been used in France or in other countries. 

As for the bitstream access, a new entrant’s customer could still choose to use the local loop operator for voice telephony services, or choose to use the new entrant for all services (telephony and high data-rate services).  In both cases, access to high-speed bitstream would be permanent.  It would be difficult to make this option viable for a new entrant which only had telephone traffic, as it means gathering all traffic, including local traffic, at a centralised point. 

This solution enables new entrants to avoid co-location in the local loop operator’s local exchanges.  However, it is necessary to specify under what conditions it would be possible (connection interfaces, transfer mode, speed, sites where the traffic is delivered, size of the area covered by a site...). Precisely defining the access interface for a virtual circuit may be one way of clearly dividing responsibilities between operators.  At present it is not yet clear how relevant it would be to use France Télécom’s switched traffic structure, given in its standard interconnection offer, for defining the sites for delivering traffic and the size of the area. 

As for option 2, and for the same reasons, the competitive offer is more limited than in option 1.

This option means that a network does not necessarily need to be rolled out, as the bundled traffic is delivered from the delivery points.  The minimum deployment necessary in order to use this option will depends on the definition of these delivery points.  

d. Option 4: Local traffic resale


This consists in an incumbent selling local traffic to another operator, to enable the other operator to provide its customer with a complete range of services. The new operator provides the commercial services associated with the local traffic and is entirely free to set out the tariffs proposed to its customers. 


In practice, there is no exchange of traffic between the networks.  The incumbent is responsible for routing the calls, but then bills them to the new operator, rather than the line user. 


With such an option, which can be envisaged for telephone traffic or for high-speed traffic, the new operator has no control over the definition of the service.  It simply resells a service provided by the incumbent.

e. Option 5: Resale of subscriptions


This is an extension of the traffic resale option.  The incumbent signs a contract to outsource a number of its subscriber management activities.  The new operator takes over the commercial customer-care services. 

C. Regional development and the role of the local authorities

Regional development is also one of the objectives of regulation laid down in the Telecommunications Act.


Competition does not necessarily lead to harmonious regional development.  Indeed, when preparing operators licences, ART noticed that for commercial reasons, operators naturally tend to install infrastructure in the densest and most developed areas, i.e. in the areas that are most profitable. 

Consequently ART has taken steps to ensure that operators take regional development requirements into consideration.  The seven operators which received a one-digit carrier selection prefix are required to roll out national infrastructure. Those assigned these prefixes, apart from France Télécom, which already has a national network, have to build several points of presence in all the regions of France, within a given timescale. On a similar note, mobile operators are exempt from part of their universal service contribution if they agree to provide full territorial coverage. But even so, regional investment from operators is often lacking.  While it is highly important, they often focus on other priorities. 


An increasing number of local authorities are starting to take the initiative to invest in telecommunications infrastructure and services, in order to reap the rewards of sector development. They can use telecommunications networks and services as a powerful tool for regional planning and economic development.  It is therefore natural that local authorities are seizing this opportunity to fulfil their responsibilities and ensure development in their regions. 

Local authorities may also be called upon to play their part in promoting new information and communication technologies.  The Government’s action plan to prepare for France for the information age highlights the role that the Government and local authorities have to play in this field. Clearly, modernising at local level means developing new network or on-line services, to make users’ lives easier.  It also means promoting effective competition throughout the country, which is a national priority.  Rolling out infrastructure, building “ information highways”  is a step towards bringing the whole of France into the information age. It should worsen the disparities that already exist, nor replicate them.

One of the fundamental challenges of telecommunications liberalisation, in terms of regional development, is opening up the local loop.  It is this part of emerging competition that will stimulate local development.  And this is where local authorities have an important role to play in fostering competition. 


This does not mean that they need to become telecommunications operators.  This is not their role.  Indeed this issue should be settled by the adoption of a Bill on sustainable regional development, which is currently being debated.  However, given the difference between the regions in economic and geographical terms, and the fact that the local loop has not yet been opened up to competition, the local authorities can act as catalysts to stimulate infrastructure and services development in their regions.


Some authorities have already taken the initiative to do this and have used the legal instruments that the posts and telecommunications code put at their disposal for this purpose  The code states that they can give operators incentives to share infrastructure, in order to avoid the proliferation of work on the public domain and maximise the profitability of existing infrastructure. The local authorities in Issy-les-Moulineaux have done this by asking the first operator to roll out infrastructure to make provisions for additional capacity, to be used by other operators.  Other authorities, such as the greater Lyon council, have also adopted this approach. 

The legal framework governing local authorities’ actions is laid down in part by local authority law, and in part by the posts and telecommunications code.  Local authority legislation limits the extent to which the authorities are allowed to operate and provide infrastructure.  Local authorities are also required to act in line with telecommunications universal service requirements. Finally, they must follow the posts and telecommunications code, which draws the distinction between a private and public network, based on the concept of the closed user group. 

1. Supplying passive infrastructure

Infrastructure sharing is not always adapted to local needs.  In an urban area it is easier to give operators incentives to share facilities, as the return on investment is better than in less populated areas. Consequently, some authorities are now envisaging attracting new operators to their regions by installing and making available raw optical fibre.  The local authorities thus bear the burden of investment that operators are not willing to make.  This is often a more profitable alternative to costly leased-line usage for local authorities that wish to equip their region with high-speed networks.

But until now it has been difficult, in legal terms, for local authorities to provide raw optical fibre.  While installing and operating raw fibres is not considered a telecommunications network operator’s activity, and therefore does not require a licence, to lease or resell them to operators for commercial use and operations, is subject to certain conditions. 

From the viewpoint of local authority law, determined in part by administrative jurisprudence, if a local authority leases or resells infrastructure for commercial purposes, it is deemed to be an economic and commercial act;  as such it is only possible if there is a lack of private initiative, which is sometimes difficult to evaluate in the telecommunications sector.  Would lack of private initiative be assumed when there is a leased line offering available even though it costs more than the authority’s fibre investment, and is prohibitively expensive. The question is a legal matter, which needs to be addressed and clarified, particularly due to its implications in economic terms.  ART has given its view on this point, and has asked for an amendment to local authority law, to promote local authorities' initiatives. 

Also, the posts and telecommunications code clearly states that the local authorities’ actions should not lead to a monopoly position or to discriminatory behaviour between operators.  In other words, if the local authorities provide raw fibre it must be done in accordance with competition rules.  And it must enable operators to use their rights of way on the public domain, which have been granted, by law.  All telecommunications operators must be able to use their rights of way on the public highway to install their own facilities.  The danger is a proliferation of public road-works, which could be avoided by co-ordinating operators’ infrastructure building at a practical level, in the regions, e.g. by local authorities installing extra passive infrastructure capacity, or by asking operators to share infrastructure.  Whenever possible, the latter seems to be the most appropriate solution.  


So, while it is agreed that such initiatives should be taken, they must comply with competition rules and not cause undue discrimination between operators, particularly with regard to access to the public domain.  Especially as it is operators which will provide telecommunications services that will stimulate local development.  Making infrastructure available for use by a single operator, even if the operator was chosen by a call for tender,  would clearly be an example of anti-competitive behaviour.


Local authorities have to ensure that similar infrastructure is provided to all public network operators that request it. It would not be possible to have such infrastructure managed by a public network operator, which at the same time was sharing the facilities with other operators.  And difficulties could arise in terms of competition if the facilities were operated by an entity, which was not itself a public network operator, but had vested interests in an operator that used the facilities.


The role of the local authorities was clarified on several occasions during 1998 and at the beginning of 1999.


In order to clearly set out the legislation that is applicable in these cases, the interior minister and the minister for the economy, finance and industry drafted a circular, describing the role of the local authorities in the telecommunications sector.  This document was sent to the State Council and to the competition authority for comment.  The latter sent it to ART for an opinion, as is the procedure.


In its opinion, issued on 1st December 1998
, the competition authority’s reasoning fully backed the position expressed on several occasions by ART during 1998
. The competition authority found that “ the provision by the local authorities of telecommunications infrastructure to telecommunications operators is a means of promoting competition on the local loop (...) as well as economic growth in the whole telecommunications sector”.


It nevertheless stated that “ it is necessary to impose conditions on such infrastructure provision, in order to ensure that the offer is made in an objective, transparent and non-discriminatory manner, and that operators that wish to retain control of their networks and choice of technology are not required to use these facilities”.


In a speech on the Internet, given on 19 January 1999 after an inter-ministerial committee meeting on the information society, the prime minister stated that it is legitimate for local authorities to participate in regional development by promoting the development of competition on the local loop.

Underlining “ the important role of the local authorities in the development of the information society ”, he added that they “ must therefore be able to install modern infrastructure, if this has not been done by market players, and to make them available for telecommunications players, ” while indicating that the local authorities “ should not become public telecommunications network operators themselves.  They must comply with competition rules, and avoid any undue discrimination between operators, which means transparent cost-based pricing”.


The prime minister went on to analyse the legal implications of this position, and announced that the Government would “ quickly study any amendments which would need to be made to current legislation in order to give the players concerned better legal security. ”


Following a case brought forward by France Télécom, on 18 March 1999, the administrative court in Nancy annulled two determinations made by the greater Nancy council. These concerned the construction by the council of a passive fibre optic infrastructure to be operated by one or several telecommunications operators for companies in the area. The court ruled that these decisions were in breach of the local authority code, insofar as it considered that private initiative was not lacking. 


This decision is significant in showing the need to enhance the legal security of the local authorities, that choose to intervene in this field, and of operators which might be given the responsibility of operating passive infrastructure. ART holds discussions regularly with local authorities, and acts as legal advisor to local officials in order to give them backup in their decision-making. 

This matter was also raised in Parliament, when the bill on sustainable regional development was being debated by the Senate, on 25 March 1999.
 Two amendments were proposed, one by the Government, and the other by 14 senators.  These proposed adding a clause in the posts and telecommunications code to enable local authorities to install and provide passive infrastructures to operators.  They specified that the local authorities would not be able to operate them.  The two amendments essentially only differed in the wording.  


As this report is being completed, the Bill is still being debated in Parliament. The fact that this issue is before Parliament now, is evidence of the executive and legislator’s common concern, to reach a solution enabling local authorities to play their part in regional development while contributing to the development of competition on the local market. 


For its part, in July 1998 ART commissioned a study on private networks and the role of local authorities in all European Union countries, from the consultant, Tactis.
 The summary of this study, completed in February 1999, shows that in 11 of the 15 countries of the European Union, local authorities are authorised to provide passive infrastructure. It is only clearly prohibited in two countries - Greece and Portugal, while in Ireland, like in France, the situation is still complex in legal terms. The study also highlighted the fact that 10 of the 15 countries enable the local authorities to obtain an individual telecommunications licence. However, four of these impose obligations with the licence, such as the accounting separation of telecommunications activities.  It should be noted that the European Commission has opted in favour of local authorities’ participation, as a stimulus to market development. 

Local authorities’ activities in the telecommunications sector:  comparison of the situation in the EU countries 
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2. Universal telecommunications service

The posts and telecommunications code entrusts France Télécom with the provision of the universal service, which covers the majority of the public service.  It also lays down the arrangements for its funding. It is with regard to universal service provision that the notion of lack of private initiative can be measured, which is used in administrative jurisprudence to assess the legitimacy of local authorities’intervention. The universal service is basically defined as the provision of a high-quality telephone service at an affordable price throughout the country.  It therefore does not include offers of high-speed transmission, which is a need that has been expressed by the local authorities.


The development of competition on the local loop would in no way endanger the provision, by France Télécom, of a quality telephone service at an affordable price throughout the country. Legitimate concerns have been voiced over the possible increase in the price of calls in low-populated areas, with the development of effective competition on the local loop. Apart from the fact that such an increase would breach the principle of equality, and consequently France Télécom’s licence terms, the Telecommunications Act has avoided this by providing for a means of funding the universal service.  All operators contribute and geographic price averaging is assured, to ensure that all subscribers are supplied by the public operator as part of its public service mission.  ART assesses the cost of price averaging, and is also responsible for ensuring that the universal service is funded, as planned.

3. Closed user groups (CUG)


The borderline between private networks and public networks imposes another limitation on the local authorities’ action.  The posts and telecommunications code defines a public network as a network for private or shared use.  This means it is reserved for use by a physical or legal person, or by one or several closed user groups.  The notion of the closed user group thus determines the distinction between a private network and a public network. ART has clarified the notion, by stating that a closed user group is “ a group with a common interest sufficiently stable to be identified and which exists prior to the provision of the telecommunications service”. While the definition of a private network makes reference to the closed user group, the contrary is not true.  The CUG concept can be used to define a category of users of a public network, for instance in the case of a virtual private network (cf. part two, chapter 3).


The study carried out by Tactis states that “ the French definition of private network is practically not used in the other European Union countries.  Only countries such as Belgium, Luxembourg and Greece refer to it. ” The notion of a “ network which is not publicly-available ” which corresponds to the definition of a private network, is defined by default in 8 of the 15 EU countries; only publicly-available networks are defined, as they are the only ones which require a licence.

On the other hand, the notion of the closed user group is used throughout the European Union, even though it may vary slightly from one country to another.  In most countries it refers to the service provided by an operator to a specific group of customers.


The study also shows that these notions are not stabilised in some countries and that legislation is moving on these issues, particularly in Ireland, Italy, Luxembourg, Portugal and the United Kingdom. 


In France, the notion of the closed user group is measured in relation to the posts and telecommunications code and ART’s practice: some entities – local authorities, universities – are now asking to extend their network to cover new users.  So it is necessary to define the limits of the closed user group in order to assess whether the network after change would still correspond to the definition or whether it would fall under the public network category. 

The connection of a private network to a publicly-available network, such as Internet, may also create difficulties, when drawing the borderline between what is public and what is private.  This question has arisen many times already.  Universities have asked for Internet access for their students, hospitals to be able to communicate with their external patients, and local authorities to offer on-line services to the public. The posts and telecommunications code authorises the connection of a private network to a public network;  however, it stipulates that such a connection should not enable communication exchange with persons other than those using the private network. In private network licence applications, the defining characteristics of CUGs are combined with the legal and wider definitions. ART draws the distinction between three criteria: 

· the characteristics of the CUG that figure in the legal definition: network architecture - particularly connection points with public networks, and use of the network in relation to the legal definition of private networks;

· relations between the entities concerned in the case of infrastructure provision, and service provision in the case of shared-use networks.


In-depth discussions on the relevance of these criteria are being held between ART, which is responsible for granting private network licences, and the local authorities concerned, in order to find solutions tailored to their needs. 

III. Internet


ART has been strongly promoting Internet development in France for the last two years.  The two meetings held on the issue of access charges in January and March 1999, at the Government’s request, were steps forward in the process, which is clearly designed to boost the number of Internet users and lower access charges. 


Internet development closely effects telecommunications development. ART is confronted almost daily with new questions in this field, when processing telecommunications network licences, settling disputes, approving France Télécom’s prices, and working on interconnection or numbering matters.


To better apprehend what its complex task involves, it is interesting to look at the main factors that will determine the development of Internet use in France: an appropriate regulatory framework, a varied offer of Internet access, and special provisions to bring down prices in the short term, with assurances that low prices do not hinder effective competition on the market. 

A. Regulatory framework


Internet is at the cross-roads between several separate legal frameworks.  However, its underlying structure  – telecommunications networks carrying varied types of information and services – falls largely within the scope of the telecommunications legal framework.


ART recalled some of the basic distinctions that are made in France on this matter, in its contribution to the State Council’s report and in its response to the European Commission’s Green Paper on convergence:

· The distinction between conduit and content, (network and services) is vital for assessing the legal framework for Internet.  The services available via the Internet are carried over telecommunications networks.  Due to advances in technology these networks are now capable of carrying all types of information: voice, images, data.  The posts and telecommunications code thus applies to these infrastructures as it does to all telecommunications networks. 

· With regard to services, the distinction drawn between a telecommunications service and a broadcasting service can no longer be applied as it was before the Internet age.  It is gradually being replaced by the distinction between private correspondence and public communication.  Consequently some Internet services only fall within the scope of the posts and telecommunications code. This is the case of electronic mail, which is private correspondence.  Others fall within the scope of the Broadcasting Act of 30 September 1986, as is the case of newsgroups, which are public communication.  Others require the combined application of both legal frameworks. For electronic commerce, the act of buying is considered to be private correspondence, while the publication of a catalogue, e.g. on a web site, is considered to be public communication.

In a similar vein, Internet telephony is proving to be another source of difficulty when deciding which regulatory system applies.  The issue will undoubtedly be tabled for discussion at Community level.  But the current development of e-commerce could also have important economic repercussions.  Two lines of study have been identified; the first is of a legal nature and the second of an economic nature:

· Which legal regime applies to the telephone service?  This question is linked to the definition of the telephone service.  Today telephony over the public Internet does not correspond exactly to the telephone service as defined in national and Community law. While the provision of telecommunications services is free in France, telephone service provision is governed by a licence regime, requiring the provider to contribute to universal service funding.  Technological progress is enabling Internet telephone service provision to become increasingly close to this legal definition, which could mean that part of the grounds for the current debate could disappear in the near future. 

· The future of Internet telephony.  This service seems to have very attractive prospects, particularly in terms of lower prices.  But the economy of IP telephony should not only be analysed with regard to prices, but also in terms of the quality of service that the technology can provide. 


In order to find answers to these questions, ART published a call for comments on IP telephony at the beginning of 1999.  A summary of the responses should be published in the summer 1999. 


Aside from the question of IP telephony, the legal framework for Internet is relatively well defined now, as the State Council recalled in the report it published in September 1998. Therefore, there does not seem to be any need to modify the general economic situation to support Internet development. 


However, improvements need to be made to current legislation to enable certain Internet services to develop.  This is the case, for instance, of cryptology. The prime minister underlined on 19 January 1999, that on-line communications and transactions need to be made secure to enable the development of electronic commerce. Improvements planned such as electronic signatures and enhanced protection of privacy are essential.  Such steps should enhance Internet users’ confidence and make the system more transparent for them.

B. Enabling a wide range of Internet services


The legal framework is no longer the main barrier to Internet development in France.  The principle question now is how to promote Internet development, to make France competitive on this market ?


The answer to this question is the same as the answer to how competition can be introduced. In most cases Internet access is provided by a single means:  France Télécom's local network. There is not yet effective competition on this segment of the market.  Opening up the local network is a means of stimulating competition, and boosting Internet development.

But, there are other means of accessing the Internet, alongside the plain old telephone network.  Some are more advantageous, as they provide higher data-rates than the telephone network, which was not initially designed to carry data.  Techniques such as ISDN and ADSL may also be a response to Internet users’ high-speed access requirements. 

Promoting Internet development in France thus means enabling a wider range of media and networks to provide access, which means stimulating effective competition on the local loop.  Introducing competition is also the best way of putting sustainable downward pressure on access charges, which are considered too high for Internet development today. This has been the reasoning behind ART’s action in this field. 

The various solutions which could be used to promote the introduction of competition on the local loop are also adapted to the provision of Internet access services.  Cable networks  are suitable for Internet provision because they support high data rates. Wireless local loop trials have shown that that wireless technology could also support high data rates. In its public consultation document on local loop unbundling, ART set out the challenges that unbundling throw up, in terms of developing information technologies. 


As competition develops on the local market, consolidation should occur on the Internet access provider market.  The price paid by users for Internet access comprises two components:

· a subscription to the access provider.  This covers the cost of carrying data between the access provider and the subscriber line and access to the Internet. 

· the price of local calls which carry data to the subscriber.

Access providers are driving Internet development in France.  The prices they charge are among the lowest in Europe.  While this is a growth factor for Internet services, it makes providers vulnerable.  The regulator has to ensure that providers enjoy fair and non-discriminatory conditions of access to operators’ networks, and particularly to the network owned by France Télécom. 


The question of freedom of access to networks is thus essential for competition.  Whoever controls access to telecommunications networks in the future, may also control access to information, and seriously hinder the innovative capacities of other players.  To promote competition and to avoid Internet development leading to new monopolies, clear rules need to be laid down and implemented.  These should ensure, on the one hand, that service providers have access to telecommunications network resources, and on the other hand, that the users themselves have access to all services. 

C. Improving the prices for Internet access

Improving Internet access charges is an immediate challenge that the Government set ART at the beginning of 1999.  ART has voiced concern on the issue over the last two years, particularly in its public opinions on France Télécom’s pricing proposals.  Of these, several opinions concerned the Internet access charges proposed by France Télécom.  The most publicised was the issue of Internet access for schools, but there are now other formulae enabling Internet users to enjoy discounts. Some of these target businesses, and others, such as the flat-rate local call package, are aimed at residential users. 

ART has systematically aimed to reconcile benefits for consumers with compliance of competition rules, when assessing access charges. 


Following the Government’s request, ART convened the market parties involved in Internet provision, on two occasions, to study ways of improving the pricing conditions for Internet access, without waiting for the effects of effective competition on the local loop to bear fruit. 


At the first of these meetings, which was held on 26 January 1999, all the participants (operators, access providers, public authorities and user associations) agreed on the principles below.


It was agreed to exclude two formulae: free access, and unlimited access.  All participants understood that there is an underlying reality, which needs to be taken into account when defining sustainable solutions. However, it was agreed that the principle of a low time-modulated access charges were acceptable, as they complied with competition rules.  ART asked France Télécom to propose such services.  

The second meeting was devoted to examining the concrete proposal made by France Télécom.  France Télécom offered a monthly flat-rate call package costing FF100 for 20 hours connection, between 6pm and 8am on weekdays, Wednesday afternoons and weekends.  


On 21 May 1999, ART issued a favourable opinion on this proposal, subject to two conditions
 :

· Contrary to its initial proposal, France Télécom would have to provide this flat-rate package to all Internet access providers.

· France Télécom would also have to enable other operators to propose new Internet access offers.  This would be done by providing indirect interconnection for Internet access calls to third party operators through non-geographic Internet access numbers.  France Télécom has been asked to extend the indirect interconnection offer for telephone traffic, listed in its 1999 standard interconnection offer for public network operators, to calls to non-geographic Internet access numbers in 1999. 


The provision by France Télécom of an indirect interconnection offer for Internet access calls should enable other operators to offer their customers Internet access subscription services. In an indirect interconnection scenario, France Télécom provides the traffic collection service, on behalf of the operators, and the operators have the freedom to make their own retail offers.  It is thus France Télécom that provides interconnection (collects traffic from the subscriber and delivers it to the operator’s network) and the other operators that provide Internet access communications to their subscribers.  They thus determine the tariffs for these services and should be able to propose a similar rate to that proposed by France Télécom.

As regards the “ free Internet access ” offers, which appeared at the beginning of 1999, a specific mechanism is used. Users no longer pay a subscription to their access providers, but continue to pay a telecommunications operator (France Télécom) for their telephone calls. In reality, it is an Internet access without a subscription.  To pay for the service provided, access providers make revenue on advertising and electronic commerce. They also expect a payment from the telecommunications operators, for the telephone traffic revenue generated by their customers.  In this scenario the price paid for the telephone call not only covers the cost of using the local telephone network and carrying data.  It also has to indirectly pay for the access provider’s service. 

ART decided to begin to tackle this issue by gathering comments from market parties.  They were asked to give their views on which types of mechanism for indirect and/or direct interconnection they believed would guarantee the fair development of services without subscriptions, while giving consumers and access providers the widest range of choice possible. The call for comments was published on 31 May 1999.

Chapter V: proposals


Article L. 36-14 of the telecommunications code requires ART to provide an annual report each year, describing “how the legal provisions and regulations concerning telecommunications have been applied”.  The code also states that “ the report may suggest amendments to the legal and regulatory provisions, made necessary by changes in the telecommunications sector and by increased competition. ”


Consequently, this report describes the status of implementation of the national and Community legal framework, and proposes to the Government and Parliament appropriate ways of modifying legislation and regulations to make them more appropriate for the rapidly-changing telecommunications environment.


The references of the main proposals made in ART’s 1997 annual report have also been provided in this report, for information
.

I. Licences


In the field of licensing, it is important to note that some EU legislation has not yet been transposed, and that ART recommends reviewing the current licence fee regime.

A. Transposition of Directive 97/13/EC


Directive 97/13/EC of 10 April 1997 on a common framework for licences, contains provisions on the procedures and time limits that national authorities have to respect when granting individual licences to operators.  Member states were supposed to implement this directive by 31 December 1997 at the latest.


However, the appropriate legislation has not been adopted and the administrative provisions needed for the transposition of this directive in France, have not yet been taken.


Progress has been made.  The decree of 13 January 1999
 set out the procedures and time limits for issuing the licences governed by articles L. 33-1 and L. 34-1 of the posts and telecommunications code.


But similar provisions also need to be taken for private network licensing, pursuant to article L. 33-2 of the posts and telecommunications code.  A decree needs to be adopted. The draft is currently being prepared, but it has not yet been submitted to ART, for opinion.

B. Review of licence fees


The current level and structure of telecommunications operators’ licence fees needs to be reviewed, to bring them into line with national and Community legislation, and to ensure that they do not hinder effective and sustainable competition


In the Fourth Report on the Implementation of the Telecommunications Regulatory Package by member states, the European Commission commented on the difficulties arising due to licence fees in France.  Article 11 of Directive 97/13/EC stipulates that “ any fees imposed on undertakings as part of authorisation procedures shall only seek to cover the administrative costs incurred in the issue, management, control and enforcement of the applicable individual licences” and that “the fees for an individual licence shall be proportionate to the work involved”.  Also, French legislation states that fees should be the direct payment for a service rendered.


Over a year after full market liberalisation, and having processed seventy applications for licences to operate public networks or provide public telephone service, ART has found that licence fees are not adapted to the emerging competitive marketplace, and do not promote further competition. Telecommunications services provided in overseas departments, and satellite networks are still underdeveloped. Furthermore, the geographic coverage areas and corresponding fees charged for service provision, stipulated by the Finance Act, corresponds neither to regulatory practice nor the structure of the telephone service market.  Finally, some fees are higher than those charged in most European countries, which is a handicap for the French market.


ART therefore proposes reviewing operators’ licence fees. If this proposal is accepted, article 45 of the Finance Act for 1987 will need to be amended, to bring licence fees down, to the benefit of French market development.

II. Interconnection and numbering

A. Provisions applicable to operators with significant market power

When ART issued its decision giving the 1999 list of operators with significant market power
, it was confronted with the complex interpretation of current legislation.  Difficulties arose due to the differences between the provisions of the interconnection directive of 30 June 1997
 and those of the posts and telecommunications code, introduced by the Telecommunications Act of 26 July 1996. The Telecommunications Act differs from the directive, as it was adopted one year before, on the basis of the draft directive, which was subsequently modified.


The directive now identifies several different markets on which an operator could be identified as having significant market power
. To account for the varying degree of openness of each of these markets, it makes provision for different obligations to be imposed on operators that are recognised as powerful on each market.  However, the Telecommunications Act of 26 July 1996 lays down the same obligations for all operators, which identified as having significant market power.

Having been confronted during 1998 with problems arising due to the non-conformity of domestic law with Community legislation, ART concluded the EU directive needed to be followed, to the letter.  These difficulties were also highlighted by the European Commission in an official letter of warning, sent on 24 July, in which it called on France to bring its domestic law into line with Community legislation.


Introducing carrier pre-selection is an important step in opening up the long distance telephone market to competition.  It enables users to select the operator of their choice to route all their long distance telephone calls, without needing to dial a carrier selection prefix (one or four-digit) each time they make a call to select an alternative operator. So it simplifies users’ access to the telephone services offered by the different operators.


Directive 98/61/EC of 24 September 1998, amending Directive 97/33/EC on operator number portability and carrier pre-selection, set the deadline for the introduction of pre-selection in the member states at 1st January 2000
. It stipulates that operators with significant market power on a relevant market in the telecommunications sector must enable their customers to select a long distance operator on a call-by-call basis.


It also states that operators with significant power on a relevant market in the telecommunications sector should allow their customers to select a long distance operator on a call-by-call basis.  Therefore, this directive, which should have been implemented by 31 December 1998, imposes new obligations on powerful operators.


It is essential to transpose Directive 98/61 into French legislation in order to lay down the legal foundations to allow for pre-selection in France from 1st January 2000.

A legal amendment to the posts and telecommunications code would be the most appropriate way of transposing Directive 98/61 and introducing pre-selection in France from 1st January 2000.  According to the Community framework, pre-selection should be made compulsory, just as it is mandatory to publish a standard technical interconnection offer and cost-oriented price list, and to respond to reasonable requests for normal or special access.  These obligations need to be enacted.

There is a similar situation in both cases, which could be resolved by transposing the interconnection obligations imposed on operators with significant market power, laid down in Directive 97/33/EC of 30 June 1997, by adopting new legislation in France.  In order to do this, ART has drafted a proposal to amend articles L. 34-8 and L. 36-7 (7°) of the posts and telecommunications code, and has sent it to the industry minister; the text of the proposal is given in annex 1 of this volume.

.


In conformity with the arrangements laid down in the amended Interconnection Directive 97/33/EC, ART’s proposal draws the distinction between five different obligations:  the obligation to meet requests for normal and special access, the obligation to cost-orient interconnection tariffs, the obligation to publish a standard interconnection offer,   the obligation to implement pre-selection, and the obligation to implement call-by-call carrier selection.


According to a similar arrangement, currently in force, and set out in section 7° of article L.36-7 of the posts and telecommunications code, the Telecoms Act requires ART, after hearing the opinion of the competition authority, to draw up a list of the operators with significant market power on each of the markets defined by the directive.  An operator may be listed several times and be subject to several obligations. 


The proposed arrangements would enable call-by-call carrier selection (but not necessarily pre-selection) to be imposed on an operator that is newly-identified as having significant market power on a relevant market.  This could apply, for instance, to mobile operators.

In order to allow the carrier selection system to adapt to changes in the market environment, the draft legislation states that ART will determine the arrangements for implementing call-by-call carrier selection (categories of operators that could be pr-selected, number of operators that a subscriber can pre-select, type of calls concerned...).


ART is aware that it can be difficult to amend legislation rapidly, due to the busy parliamentary schedule, so it suggests removing barriers to pre-selection implementation from 1st January 2000, by the adoption of a ministerial decree.  For this reason it also drafted and proposed legislation to the industry minister, which would at least enable the provisional implementation of these provisions. This text of this proposal is given in annex 3, at the end of this volume.

However, adopting such a decree would not be sufficient to fully implement Directive 97/33.  To implement the obligations incumbent upon powerful operators with regard to interconnection and network access, legislation needs to be adopted.

B. Annulment by the State Council, of the second and third paragraphs of article D. 99-13 of the posts and telecommunications code


As already mentioned, article L. 34-8 of the posts and telecommunications code needs to be amended in order to implement the provisions relating to the interconnection obligations of powerful operators and to adapt the obligations imposed on powerful operators in relation to the relevant markets. 

It would also be wise to introduce additional provisions in the amendment to the interconnection decree, which is currently being prepared following the recent State Council decision.  These additional provisions would stipulate that ART would be responsible for designating an auditor to verify the accounts of powerful operators that are required to cost-orient their interconnection tariffs 

This could be done by adding two paragraphs at the end of III of the draft amendment to article L. 34-8, which is given in annex 1. This proposed amendment is given in annex 2 of this volume.


By an order issued on 14 April 1999, the State Council annulled the second and third paragraphs of article D. 99-13 of the posts and telecommunications code, enacted by the interconnection decree of 3 March 1997. This text stipulated that ART would designate an auditor to verify the accounts of powerful operators, on a regular basis, at their expense.  The text was worded as follows:


“The cost accounting systems of these operators [powerful operators] shall be audited on a regular basis by an independent auditor.  The auditor shall be designated by the telecommunications regulatory authority for a period of three years.  The audit shall be carried out at the expense of each of the public network operators on the list drawn up pursuant to section 7° of article L. 36-7. The cost of the audit shall be added to the costs allocated to interconnection services.


The designated body shall publish a conformity certificate each year.”

This provision was annulled, as players were not empowered to fulfil the provisions, as they needed to be laid down by law.  The State Council found that “ pursuant to article 34 of the constitution, the basic principles of civil and commercial duties are determined by law; that the above-mentioned provisions of the second paragraph of article D. 99-13 requiring operators listed under section 7° of article L. 36-7 to contract and pay for a private auditor, designated by the administration, constituted a breach of the principle of freedom of contract; that the players concerned were not empowered to enforce these provisions; that these provisions should immediately be annulled, along with the provisions of the third paragraph of the same article, as they are part of the same provision; ”.


This annulment of domestic legislation may have repercussions on the whole system.  The code stipulates, in article L. 34-8, that the interconnection tariffs given in powerful operators’ standard offers, which are approved by ART “ cover the actual cost of providing the transport and delivery network ”. In other words, the tariffs must be cost-oriented. ART is responsible for verifying this and for approving powerful operators’ standard interconnection offers.

So the availability of objective data on operators’ costs is a pre-requisite for determining whether tariffs are actually cost-oriented and therefore economically relevant for interconnection.  If ART is not able to get this cost information, it will lack the essential regulatory instrument it requires for regulating the economy and ensuring the emergence of competition.  ART also requires objective data on operators’ costs, to fulfill its legal task of  determining whether the powerful operators’ tariffs are cost-oriented.  


The annulment of these provisions also creates problems from an EU viewpoint. Article 7.5 of Directive 97/33/EC of 30 June 1997 stipulates that, for operators that are considered to be powerful, “ compliance with the cost accounting system shall be verified by the national regulatory authority or another competent body, independent of the telecommunications organisation and approved by the national regulatory authority.”.


A legal provision needs to be adopted to re-instate this obligation, to give ART the regulatory instrument it requires to verify transparent accounting, and to avoid putting France in breach of Community law, 

Following the State Council’s reasoning, the only way to re-introduce the obligation in the posts and telecommunications code, would be by adopting legislation.

III. Terminal equipment conformity assessment


Directive 99/5/EC of 9 March 1999
 established a new regime for assessing the conformity of terminal equipment placed on the market.  It replaces ex ante equipment control by controls on equipment once it has been placed on the market. It also extends the regime to all radio equipment

. 

Published in the Official Journal of the European Communities on 7 April 1999, it must be transposed into French law by 7 April 2000.

The economy, finance and industry minister started preparing to transpose this directive in October 1998.  ART is actively involved in the process.  Discussions are under way with all market players, to assess the technical difficulties that may arise in applying the new regime (cf. volume 2, part two, chapter 4).

IV. Universal service

A. The scope of universal service


France is currently debating whether Internet telephony, Internet access for schools and ADSL technology should be integrated into the universal service. While the overall content and rules governing universal service funding are laid down at Community level, member states do have the possibility of making such optional adjustments.

Moreover, mobile phones are playing an increasingly important part in Europeans’ everyday life, as price is no longer an obstacle, which means that mobile penetration rates are now reaching the same levels as fixed telephony, in some countries. This leads us to question whether the mobile phone might not be used to substitute fixed phone lines, in certain cases, for the provision of the universal service, i.e. a high quality telephone service at an affordable price. 

It is certainly a complex issue, which has direct implications on the mobile network economy.  The higher the percentage of coverage provided, the more it costs to extend coverage.  The costs become dissuasive at a certain point.  Mobile coverage of the whole population would make the universal service far too costly.

National roaming agreements and facility sharing resolve these difficulties to some extent. In France, mobile network operators have been exempt from part of their contribution to universal service funding, over the last few years, in exchange for providing coverage.  The coverage requirements included at least one roaming agreement with a satellite system and facility sharing between the three operators in scarcely populated areas, to reduce the cost of coverage.


The issue is thus still open to debate and deserves our attention, given the rapidly-changing technology and mobile economy.

B. Funding the universal service


ART intends to propose two amendments to the current system for funding the universal service.  The first amendment would set up a new regime for funding, pursuant to article L. 35-3-II of the code, and the second would amend the method used to calculate the cost of providing the directory and information service. These proposals round off those put forward in ART’s annual report for 1997, on the basis used to calculate operators’ contributions, considering the benefits associated with providing the universal service. 

1. Transition to the new regime for funding the universal service


The cost of the universal service comprises a component to cover “ disequilibrium of the current telephone prices in relation to a normal market environment”. Due to its public service duties as a former monopoly, France Télécom’s prices were unbalanced :  the subscription charged was below cost to enable the greatest number of people to subscribe to the telephone service ;  to offset the loss incurred on subscriptions, tariffs for long distance and international calls were set well above costs. 

As a competitive regime requires service prices to be cost-oriented, the Telecommunications Act programmed the gradual rebalancing of these prices, and the implementation of a transitory system to fund rebalancing.  It also provided a universal service component of socially-targeted tariffs, to enable the underprivileged to access the telephone service. France Télécom therefore has to rebalance its prices by 31 December 2000, at the latest. Article R. 20-32, based on the wording used in the decree of 13 May 1997 on universal service funding, assessed the reference monthly subscription price, i.e. the amount that corresponds to a rebalanced pricing structure, at FF65 exc VAT.

Legislation also states that when the disequilibrium has been reabsorbed a new funding regime will be set up.  The the additional interconnection fee component put in place to finance the pricing disequilibrium and the component to cover geographic price averaging will be cancelled. All universal service cost components will then be financed by the universal service fund.  The Act finally stipulates that “ the transition to this new funding regime will be decided, on the proposal of the telecommunications regulatory authority, by the telecommunications minister, following the opinion of the posts and telecommunications public service commission”.


Given the increase in France Télécom’s subscription from FF56.38 to FF64.68 exc VAT, that was implemented on 1st March 1999, and the numerous reductions applied since 1996 on the public operators’ long distance and international call charges, ART considers that the telephone pricing structure is now rebalanced.  On 22 June 1999, it proposed that the industry minister implement the new funding regime, provided for in article L. 35-3-II
, from 1st January 2000. ART made a proposal in this direction in its 1997 annual report, setting out the basis for calculating the contributions that operators would pay to fund the universal
 : these contributions are based on the volume of telephone traffic to and from subscribers’ telephone sets or terminals connected to public networks.  This new system has the drawback of excluding operators that only route long distance calls from funding from the universal service fund.


To overcome these drawbacks, ART proposes setting operators’ contributions in proportion to their turnover, which should be easier to verify. 

2. Assessing the cost of providing directory enquiries services

Having evaluated the net cost of providing directory and information services, ART has come to the conclusion that this component should not require any compensation. ART has suggested that the costs and revenue from the yellow pages, which are clearly part of providing the public with a telephone directory, be  integrated when using the method laid down by decree to assess the net cost. 

3. Benefits associated with providing the universal service 


The decree of 13 May 1997 on the universal service did not make provision for France Télécom’s benefits from providing the universal service. However, directive 97/33/EC of 30 June 1997, on interconnection in the telecommunications sector
 stipulates that the operator’s benefits associated with providing the universal service should be taken account in the universal service cost
. (cf. volume 2, part two, chapter 5).

In 1998, ART commissioned a consultant (IDATE) to carry out a study, which concluded that the underlying advantages of being the operator responsible for the universal service could be calculated at several hundred million French francs.  The consultant’s precise estimate was around FF210 million.

ART will continue its assessment work during 1999.  It has suggested that the arrangements for calculating the cost of the universal service stated in the decree on universal service funding be modified in order to take into account these associated benefits. The application of directive 97/33/EC of 30 June 1997, and the sums in play justify taking these benefits into account in the assessment of the net cost of the universal service.

C. Universal directory 


The universal directory, which lists all subscribers from different fixed and mobile operators, is an essential component of the universal service.  Providing a universal directory and an information service constitutes, for both consumers and operators, an essential information tool for the development of competition. It is a decisive service in the relations between an operator, its subscribers and all consumers.  Mobile telephone operators’ subscribers are the first concerned by the creation of such a directory. The emergence of effective competition on the local loop should also facilitate the existence of a universal directory, covering local loop operators’ customers.  In its 1997 annual report, ART already underlined the fact that the legal requirement to publish a universal directory had not yet been met.

The universal directory would have two functions
: management of a universal list based on data provided by operators, by an independent body ; and the publication of the universal directory in printed and electronic form, which has been entrusted to France Télécom. 


However, it has become apparent that the body responsible for drafting the universal list could not, reasonably for operators, make enough revenue from its activity to cover its expenses.  It would therefore only be able to do this activity properly by using public funding, which would be a burden on the State budget.  This explains why there have been delays in implementing it, and why the enabling decree has not yet been published.


ART has noted this, and has also underlined the necessity to reach a solution rapidly. The following principles need to be respected in the solution chosen:

· guarantee, in the name of the public service, the provision of a universal directory, listing all subscribers with the exception of those that do not wish to be included;

· ensure fair competition for the directory;

· offer equal treatment to subscribers of all operators;

· find a  solution that is as simple and efficient as possible ;

· clearly define the arrangements for putting a value on the universal list and using it for commercial purposes.

The situation evolved very little during 1998. A viable solution, that meets the above-mentioned criteria, needs to be found to enable the effective provision of the universal directory.

V. Price controls


After two years of price controls, we can take stock of the system laid down by law.  Approval of tariffs is one of the three key elements of ART’s shared jurisdiction with the telecommunications minister, alongside granting licences and assessing the universal service cost. 


The posts and telecommunications code requires ART to publish an opinion on the prices for services under de facto monopoly provision, before they are approved by the telecommunications and economy ministers.  France Télécom’s licence terms stipulates that ART has three weeks to issue its opinion after receipt of the pricing proposal.  If there is no intervention of the minister one month after this date, the standard offer is deemed to be approved.


While it enables ART to give its views, and the ministers to dispose rapidly of a reasoned opinion, the system is complex and ambiguous regarding how responsibilities are shared between the ministers and ART.  From experience, the effectiveness of the system is questionable.  The contradictory stance of the minister and ART on Internet provision for schools illustrated how such a system can lead to blockages and may be detrimental to the development of competition

Following ART’s unfavourable opinion on France Télécom’s proposal on Internet provision for schools, the ministers only approved ART’s approach, aimed at safeguarding the development of competition, when the competition authority had issued a decision imposing a stay of execution.


Experience has thus shown that the price approval system has two main drawbacks:

· It establishes asymmetry between ART, which publishes a precise and reasoned analysis but has no decision-making power, and the ministerial authority, which can take decisions that may have important consequences on the development of the market, without having to give its reasons for doing so.  Consequently, pricing regulation may appear contrary to the principles of transparency and regulatory certainty that the market expects.

· If retail price and interconnection tariff regulation is not carried out, in fine, by the same authority, there is no guarantee of consistency between the two.  Even though consistency between intermediary prices and retail prices determines how smoothly the market runs.  This is why ART assesses retail prices to verify that they do not squeeze competitors out of the market, when combined with interconnection tariffs.

Consulting market parties is also important during the tariff approval procedure.   Players and ART itself found the discussions on the provision of the high speed multi-site service and on Internet access tariffs extremely useful and informative.  Such consultations will be held on all issues that are vital for the development of competition.


Analysing the situation in the different European countries is useful in highlighting the advantages and drawbacks of the different systems currently in place.  A study carried out by IDATE on ART’s behalf showed that generally the telecommunications minister does not intervene in the tariff approval procedure;  it is only informed of decisions, and may organise public consultations.  The regulators assess the tariff dossiers and make approval decisions themselves.  The decisions are then sent to the relevant ministers, before being published.


For example, in Germany, tariffs for telephone services, leased lines and interconnection tariffs are first submitted to the regulator for approval, who has the power to refuse them.  The incumbent’s tariff proposals are published and a series of hearings are held, enabling sector parties to express their views.  In the United States, as similar system applies, as the FCC, which is responsible for defining the principles and arrangements for calculating the  “ price-cap ” applied to the telecommunications sector, is solely responsible for tariff regulation.  In the United Kingdom, where prices are controlled upstream, through price caps, public consultation is part of the system. OFTEL’s role is mainly to implement policy and control actual prices that are not regulated by price caps.  In Italy the regulator has full responsibility for tariff approval for all fixed telephone and leased line services; if it wishes it can also consult the relevant minister.  Finally, in the Netherlands, service tariffs that are being rebalanced, such as tariffs for mobile and fixed network and services, tariffs for leased lines and interconnection tariffs are subject to control by the regulator, which assesses them and decides whether or not to grant approval.  While the ministry can propose legislative changes and lay down the guidelines for the future, it does not intervene in tariff decisions, for which the regulator has full responsibility.


Thus, the comparison with other European countries highlights how singular the tariff approval system is in France.  The complex division of responsibilities renders it more cumbersome than other countries’ systems.  Studies abroad have shown that generally the regulator is almost entirely responsible for tariff approval procedures.


On the basis of this information, tariff regulation could move forward in two directions.  The first would entail reviewing the current system; the second would entail replacing it:

· To increase transparency and make tariff opinion and approval procedures more consistent, it could be useful to require the telecommunications and economy ministers to give a details and reasons for their decisions.  This would considerably enhance the transparency of the procedure.

· Another solution would be to make ART responsible for pricing approvals.  This would make the interconnection tariff and retail price control procedures more consistent.  It would guarantee that ART’s interconnection tariff objectives are met and would make the system easier for players to understand.  It would also be a clear affirmation of ART’s role in creating competition conditions that benefit consumers.

Each of these changes would require the amendment of article L. 36-7 (5°) of the posts and telecommunications code.

VI. Legal regime for cable networks


The legal framework that currently applies to cable networks is ambiguous.  The difficulties that arise are worsened by the coexistence of two distinct legal regimes – broadcasting law and telecommunications legislation.  This is particularly tricky for the local authorities, which have direct jurisdiction to authorise and operate cable TV network, but can only operate networks or provide telecommunications services under very specific circumstances.

Consequently, there are two distinct procedures for setting up and operating a cable network, depending on whether telecommunications law or broadcasting law applies. It is hoped that the current discussions on “convergence” will lead to a simplification of the legal framework for cable networks.


The salient feature of current cable network regulation is the distinction drawn between the broadcasting services regime (principally the Broadcasting Act 30 September 1986 under the jurisdiction of the broadcasting authority) and the regime governing telecommunications services (governed by the posts and telecommunications code and under the jurisdiction of the telecommunications minister and ART).

This distinction effects the regulation of the network, as a different regime applies to the same network depending on whether it is used to support broadcasting or telecommunications services.  Thus, the regime governing conduit is still largely dependent on the content it carries.


As cable TV networks are now widespread, their legal regime should no longer be dependent on the services carried over them.


Cable networks that distribute sound and TV broadcasting services are defined as telecommunications networks, and are governed by article 34 of the Broadcasting Act of 30 September 1986, amended with regard to the freedom of communication.  The telecommunications code only contains provisions (in articles L. 34-4 and L. 36-8) governing the provision of the telecommunications service over cable networks. 


Consequently a network is currently defined in relation to the services it supports: if it supports TV and sound broadcasting services it is a cable network, and if it doesn’t it is a telecommunications network. 


However, as technology advances and convergence takes place, networks are becoming less specialised.  They are now capable of carrying both telecommunications and broadcasting services, regardless of their original designation.  Today, 21 800 customers receive Internet over the cable and 2 300 subscribers can make a telephone call over a cable network.


But, cable networks are subject to a much stricter regime if they support broadcasting services. Article 34 of the Broadcasting Act of 30 September 1986 stipulates that the local authorities are responsible for authorising cable networks to distribute sound and TV broadcasting services.  To provide telecommunications services over these cable networks, it is only necessary to inform the local authorities and to send declaration to ART (article L. 34-4 of the posts and telecommunications code).


It is thus essential to approximate the cable network regime with other telecommunications network regimes.  The legal framework for setting up and operating broadcasting services over cable networks is much more complex and cumbersome than the regime for telecommunications operators.


On the issue of convergence, ART made a contribution to the European Commission’s public consultation at the beginning of 1998.  Like the French government, ART stated that it favoured a progressive approach, and also underlined the importance of distinguishing between networks and content.  But, it is naturally up to Parliament and the Government to set the regulator’s mandate on this issue.


So, in order to bring cable network regulation within the general regime of telecommunications networks and thus, in line with the converging environment, and to resolve the difficulties arising from a dual regime for cable networks, ART sent a proposal to the Government asking for the amendment of the posts and telecommunications code.  The amendment would harmonise the licensing regime for these networks, within the framework set out in article L. 33-1 of the code. The draft proposal, which has been sent to the prime minister’s legal and technical information and communication department, may of course be subject to enhancements. It is attached in annex 4, at the end of this volume.

VII. Adapting telematic service regulations to the competitive environment


When processing numerous requests to settle disputes between telematics service providers and France Télécom, ART found that Decree n° 93-274 of 25 February 1993 which created a high council on telematics and an independent telematics committee to control the content of “services provided over telematic and telephone kiosks”, was no longer appropriate.


The original reason for regulating telematic services, was France Télécom’s monopoly, as is directly mentioned in this decree.  However, there is now an open environment, with effective competition since the beginning of 1999, following ART’s decision enabling numbers beginning with 08 to be assigned to new operators.
 The question also arose when France Télécom presented its standard interconnection offer for 1999 for approval.  At the time, the public operator asked for the legal framework and ethical regulation to be amended to clarify arrangements for third party billing (cf. volume 2, part two, chapter 3).


The difficulty arise due to the fact that these new operators, with numbering resources assigned to them, have to use the network of the incumbent to carry the services proposed by content providers with whom they have signed contracts, to end users.  Therefore, given the interconnection systems involved, France Télécom can no longer control the content of messages carried over its network, as the agreement on providing messages to the public is signed between the intermediary operator and the content provider.

Ethical regulation should therefore apply to all the operators that make these services available to the public.


Numbering resources beginning with 08 have already been assigned to new operators;  it is unlikely that the agreements between these new operators and content providers will contain similar clauses to those figuring in the contracts signed by France Télécom and these providers.  There is thus no means of verifying that the services provided conform with the ethical principles laid down and enforced by the high council on telematic services and the independent telematic services committee. ART has informed the prime minister of its concern and has suggested amending the legal framework to enable the same principles to be applied to all operators.


Two approaches could be adopted to adapt the legal framework:

· the powers of the high council for telematic services and the independent telematic services committee could be extended to cover all operators’ services;

· a system of self-regulation could be implemented, as the State Council proposed for Internet services in its report entitled “ Internet and digital networks ”. This report proposes creating a co-regulatory body for Internet and digital networks governed by private law, and comprising representatives of the Internet market.  It would be responsible for ethical issues relating to content, use and behaviour.

In any case, whatever solution is chosen, it should be possible to apply the same legal regime for ethical regulation to all operators, in order to guarantee fair and effective competition on the telematic services market.

Chapter VI : resources


To adapt to its new tasks, ART needs to launch a dynamic recruitment and training drive.  It also needs to re-engineer its working methods.  For this more resources are required. 

I. Staffing

ART needs more staff and financial resources to have the full legal, economic and technical capability it needs to achieve its expanding mandate. Managing human resources effectively also means enabling staff to move within ART and externally within the ministry of the economy, finance and industry.  This is particularly important for an organisation in its infancy, where it is not possible, nor desirable for staff to build an entire career. 

ART therefore has to enhance the tools it uses to forecast, programme, manage its workload and workforce.  It will also need to use the regular discussions constructively within the joint technical committee that is currently being set up. 

II. Computer systems


Effective communication tools are vital for the regulator as society advances into the information age. Upgrading the computer systems, putting in place an intranet and giving all staff access to the Internet is thus a priority for ART. 

III. Legal expertise for decision-making

ART needs more legal expertise to be able to fulfil its regulatory tasks effectively.  To handle fee and charge collection, and deal with the increasing number of cases of out-of-court dispute settlement (2 in 1997, 15 in 1998), (6 disputes pending before the State Council and the appeal court) and requests for opinions from the competition authority (1 in 1997, 4 in 1998), it needs additional internal and external legal experts.  The two are complementary, and both are necessary.  

*     *

*


With the new mandate, laid down by European directives and the Act of 26 July 1996, but also determined by the incredibly rapid changes in the world telecommunications market, ART now has an vast mission, but a very small workforce. To compare, ART’s British counterpart has a staff of 16O and the German regulator a staff of 250 (not including those in the länder).


But ART only has a modest part of the general State budget with which to organise, control and enforce fair competition conditions on the fastest-expanding market in the world. It clearly needs more financial resources and staff. 
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Annexes

Annex 1

Draft amendment to articles L. 34-8 and L. 36-7 (7°) 

of the posts and telecommunications code

Art. 1 - Article L. 34-8 of the posts and telecommunication shall be amended as follows:

I – Paragraph III shall become paragraph VI of this article.

II – The new paragraphs II, III, IV and V shall be worded as follows:

Art. L.34-8

II -
[Access and special access, interconnection directive 97/33 art. 4 2), all operators with significant market power, annex 1] (non-discrimination already applicable).

Public network operators listed as a) [operators with significant market power on the fixed market], b) [with significant market power on the leased lines market] or c) [significant market power on the mobile market], pursuant to section 7° of article L.36-7, shall provide access to their network to providers of telecommunications services other than the public telephone service, in an objective, transparent and non-discriminatory manner, and also to the broadcasting services providers declared pursuant to article 43 of the above-mentioned Broadcasting Act n° 86-1067 of 30 September. They shall also meet service providers’ justified requests for special access with unpublished technical conditions and prices. 

Moreover, the special access tariffs of operators listed in accordance with a) of section 7° of article L. 36-7 shall be cost-oriented. (Directive 98/10 ONP Voice telephony art. 16).
III - 
[Cost orientation, interconnection directive 97/33 art. 7 2), powerful fixed and mobile operators]

The interconnection tariffs of public network operators given in one of the lists comprising a) [fixed operators with significant market power on the fixed market], b) [significant market power on the leased lines market] and d) [mobile operators with significant market power on the interconnection market] shall be cost-based, pursuant to section 7° of article L.36-7. 

IV -
[Standard interconnection offer, interconnection directive 97/33 art. 7 3), fixed networks and/or public telephone service providers with significant market power]

Public network operators, which are listed as a) [fixed operators with significant market power on the fixed market], or b) [with significant power on the leased lines market], pursuant to section 7° of article L.36-7, shall publish, in accordance with their licence terms, a technical offer and price list of their interconnection services, which must be approved by the telecommunications regulatory authority.  Interconnection tariffs shall cover the cost of effective use of the trunk and access network. 

The offer mentioned in the paragraph above shall contain various arrangements to respond, on the one hand, to the interconnection requirements of public network operators, and on the other hand, to the access requirements of public telephone service providers, in line with the rights and duties of each category of operator.  The offer shall give a describe the various components needed to meet players’ demands, in sufficient detail. 

V -
[Directive 98/61 Pre-selection, at least for fixed public network operators with significant market power]

1° All customers of an operator listed as e) [with significant power on a relevant market] pursuant to section 7° of article L.36-7 may select public switched telecommunications services on a call-by-call basis. The public network operators on this list shall to implement the mechanisms necessary to make this possible. 

2° From 1st January 2000, all customers of an operator listed as f) [with significant power on a relevant market] pursuant to section 7° of article L.36-7 may pre-select public switched telecommunications services.  The public network operators on this list shall implement the mechanisms necessary to make this possible.

3° ART shall specify which public switched telecommunications services are concerned by the provisions of the last two paragraphs, and shall lay down the arrangements for implementing call-by-call selection and pre-selection.” 

Art. 2 - Section 7° of article L. 36-7 of the posts and telecommunications code states:

“The following lists shall be drawn up annually, according to the opinion of the competition authority, published in the Official Fair Trading Bulletin:

a)  the list of operators with significant market power on a relevant market for the provision of the telephone service between fixed points;

b)  the list of operators with significant market power on a relevant leased lines market;

c)  the list of operators with significant market power on a relevant market for the provision of the public mobile telephone service;

d)  the list of operators with significant market power on a relevant interconnection market;

e) the list of operators with significant market power on a relevant market concerned by the provisions of section 1° of paragraph V of article L.34-8. This list shall include the operators listed under f) at a minimum.

f) the list of operators with significant market power on a relevant market concerned by the provisions of section 2° of paragraph V of article L.34-8. This list shall include the operators listed under a) at a minimum.

An operator shall be recognised as having significant market power if it has over 25% share of a given telecommunications market in a geographic area where it is authorised to operate. ART may decide however that an operator with less than 25% of a relevant market has significant market power.  In both cases the decision shall take into account the operator’s capability to influence market conditions, its turnover in relation to the size of the market, the control it has over access to end users, its access to financing, and its experience of providing products and services on the market. 

When drawing up the lists mentioned in e) and f) of this paragraph, ART shall also take into account consumer interests, shall ensure that a disproportionate burden is not imposed on operators, and shall verify that the provisions are not a barrier to entry on the market. 

For each operator included in one of the above-mentioned lists, ART shall specify the scope of their duties, in terms of geographic coverage and the timetable within which their obligations should be fulfilled.

Annex 2

Draft additional amendment to article L. 34-8 

of the posts and telecommunications code

At the end of part III of article L. 34-8, amended by the draft attached in annex 1, the following two paragraphs shall be added:


The cost accounting systems of these operators shall be audited regularly by an independent body.  This body shall be designated by the telecommunications regulatory authority, for a three-year period.  The costs of the audit shall be covered by each of the public network operators.  The cost of the audit shall be added to the costs allocated specifically to interconnection services. 


The designated body shall publish an audit conformity certificate each year. 

Annex 3

Preliminary draft decree amending article D. 99-16

of the posts and telecommunications code
The prime minister,

Based on the report of the minister for the economy, finance and industry,

Having regard to Directive 98/61/EC of the European Parliament and of the Council of 24 September 1998 amending Directive 97/33/EC with regard to number portability and carrier pre-selection;

Having regard to the posts and telecommunications code;

Having regard to the opinion of the telecommunications regulatory authority dated [...] ;

Having regard to the opinion of the telecommunications networks and services consultative committee dated [...] ;

Hereby decrees,

Art. I – There shall be inserted, after the last paragraph of article D. 99-16 of the posts and telecommunications code, a new paragraph, worded as follows:

“ In addition to call-by-call selection, from 1st January 2000, carrier selection arrangements shall enable operators’ customers to use pre-selection to access the switched services of all interconnected operators, and to over-ride preselection on a call-by-call basis, by dialling a short code. 

After consulting the interconnection committee, the telecommunications regulatory authority shall specify which services are concerned by the provisions of the previous paragraph, as well as the arrangements and timetable for implementing call-by-call carrier selection and pre-selection. ”.

Art. 2 – The secretary of state for the economy, finance and industry and the minister for industry shall be responsible, within their own jurisdiction, for implementing this decree, which shall be published in the Official Journal of the French Republic.

Done in Paris, on

By the prime minister,

The secretary of state for the economy, finance and industry

The minister for industry

Annex 4

Draft simplification of the legal regime for cable networks 

1 – Approximation of the legal regimes for sound and television broadcasting cable networks and telecommunications networks 

To achieve this objective, two changes shall be made to the wording of the posts and telecommunications code:

1.1 – Amendment of the legal regime for networks (article L. 33-1 of the posts and telecommunications code) 

We shall now consider that there are two categories of network: 

· networks whose technical configuration allows them to carry sound and television broadcasting services and telecommunications services (Internet access, telephone...), and whose licences are granted jointly by the telecommunications minister and the communication minister, on the basis of general licence terms. 

· networks which are exclusively intended to carry sound and television broadcasting services, whose licence is granted by the communication minister on the basis of  a “limited” version of the L.33-1 licence terms, with no provisions specific to telecommunications services.


To make this distinction, after section I of article L. 33-1, paragraph I a) shall be added:

The minister for communication and the minister for telecommunications shall jointly grant licences to set up and operate public networks, particularly to carry sound and television broadcasting services over cable networks. 

If these networks are intended exclusively to provide sound or television broadcasting services, the licence shall be granted by the minister for communication and shall be subject to the implementation of rules set out in a schedule of terms and conditions governing the points mentioned above, with the exception of clauses c), g), h), i), j), k), l), and n).   The schedule of conditions shall set out the conditions governing network continuity, quality, availability, and means of access. 

The provisions of the draft decree on clause m) shall be submitted, for opinion, to the competition authority.

1.2 – ART’s power to process licence applications (L.36-7) 

This means amending article L.36-7 (1°) of the posts and telecommunications code in order to give ART the power to process licence applications on behalf of the communication minister.

The telecommunications regulatory authority:

1° shall process applications, on behalf of the telecommunications minister, and, where appropriate, for the communication minister, received pursuant to articles L.33-1, L. 34-1 and L. 34-3: and shall grant other licences (...) 

2 – Power to settle disputes over the fees charged for the use of network capacity on part of the France Télécom’s state-built Paris cable infrastructure

2.1 -  Amendment to article L. 34-4 of the posts and telecommunications code to give ART the power, when settling disputes between a cable operator and France Télécom, to lay down the technical conditions and fees charged for use of network capacity on part of the France Télécom’s state-built Paris cable infrastructure, for audio-visual services 

The amendment proposed implies inserting a new provision, based on the current wording of L.34-4, at the end of article L.34-4 

“ Moreover, in the event of a dispute between the owner of the network [set up or operated under the Broadcasting Act n° 82-652 of 29 July 1982] and the sound or television broadcasting service provider, ART may lay down the technical conditions and fees charged for the provision of the capacity needed to distribute these services, in order to ensure that the network owner receives fair payment to cover the cost of the services provided, while taking into account consumers’ interests and the development of the service. ”

2.2 – Insertion in L.36-8 of a provision giving ART the power to settle disputes over the provision of network capacity on France Télécom’s state-built Paris cable infrastructure to enable the provision of sound and television broadcasting services. 

The amendment proposed is to insert a new paragraph in section II of article L. 36-8 of the posts and telecommunications code.

II- The telecommunications regulatory authority may also be called upon to settle disputes relating to:

1° The arrangements for ensuring compliance, set out in the second-to-last paragraph of article L. 34-4 (...) and the technical and financial conditions governing the provision of the capacity required to carry the sound and television broadcasting services mentioned in the last paragraph of article L. 34-4.

Annex 5

Implementation of Community directives

Directive
Provisions to be implemented
Deadline for implementation
Provisions to be added or amended in the P&T Code 

Directive 97/13/EC

“ licensing ”
processing of private network licences 
31December 1997
adoption of a decree on licensing procedures and timetabling

Directive 97/33/EC
“ interconnection ”
obligations imposed on operators with significant market power
31December 1997
amendment of articles L. 34-8 and L. 36-7 (7°). cf. implementation of Directive 98/61/EC


audit of the accounts of operators with significant market power

(art. 7.5)

insertion of two paragraphs at the end of section III of the draft amendment to article L. 34-8


taking into account the benefits associated with providing the universal service when assessing its cost

amendment to decree n° 97-475 of 13 May 1997 on universal service funding

Directive 97/51/EC

amending Directives 90/387/EEC and 92/44/EEC
Leased lines
31December 1997
amendment of

articles D. 369 to 

D. 379.

amendment of the orders of  28 July 1993 taken in application of articles D. 370, D. 371 and D. 376

Directive 97/66/EC
“ personal data and privacy ”
-subscriber lists 

-itemized billing

-calling line identification
24 October 1998
amendment of article D. 98-1 (c) and insertion of section 2 b with article D. 99-5-1 (chapter II of part 1 of  book II, section three)

Directive 98/10/EC
“voice telephony”
clauses in the schedule of conditions attached to

L. 33-1 and L. 34-1 licences
30 June 1998
amendment to article D. 98-2 (clause r) and insertion of article 98-2-1 (clauses b and

 d)


sale of subscriber lists at cost-oriented prices  (art. 6)

possible amendment of article L. 35-4

Directive 98/61/EC
“ portability and

 pre-selection ”
obligations imposed on operators with significant market power
31December 1998
amendment to articles L. 34-8 and L. 36-7 (7°) cf. implementation of Directive 97/33/EC

Directive 99/5/EC
“ terminal equipment ”
new conformity assessment regime
7 April 2000
to be determined

Annex 6

Local loop unbundling

Unbundled access to the incumbent’s local loop 

� Notice published in OJEC C 265 of 22 August 1998, p. 2.


� Article L. 36-7 6° of the posts and telecommunications code.


� Article L. 34-8 of the posts and telecommunications code.


� Article L. 36-9 of the posts and telecommunications code.


� Article L. 36-10 of the posts and telecommunications code.  Previously, only the minister of the economy was authorised to bring a matter before the competition authority, pursuant to article 11 of the Order of 1 December 1986.


� Article L. 36-10 of the posts and telecommunications code.


� Under articles L.33-1, L.34-1 and L.34-3 of the posts and telecommunications code.


� Decision n° 99-290 of 9 April 1999 on collecting and supplying information on the telecommunications sector, published in the official journal of 15 May 1999 p.7220.


� Article L.32-1 (3°) of the posts and telecommunications code.


� preamble of the Bill, p 2.


� preamble of the Bill, p 2.


� Detailed statistics are given in volume 2 of this report.


� This is the revenue generated by long distance traffic from telephone booths; it is deemed to be under competitive provision as it is used by calling card holders.  It is a separate accounts item due to the difference in price with long distance traffic from a subscriber’s telephone set.


� The difference between growth in the value of this market (+12,3%) and its growth in volume (+10,6%) is not explained by an increase in prices (cf. § following) but by two factors :  first the percentage share of the mobile market, with higher prices per minute than fixed telephony, is increasing in the overall retail market ; second the leased lines and data transmission market, which is expanding greatly, is accounted in the overal growth in value, however, it is not measured in minutes and thus does not appear in the total volume growth.  The two indicators therefore are not calculated on the same basis.


� This means calls from a fixed phone to a mobile phone.  Most of these calls originate on France Télécom’s network, which ensures that the income is collected and paid on to mobile operators.


� Source : Mobile market information, published by ART.


� Study on the medium-term growth prospects of the French mobile phone market, published by ART in May 1998.


� Decision n° 99-197 of 1st March 1999 ruling on a dispute between Société Française du Radiotéléphone and France Télécom on the interconnection conditions for fixed calls to Société Française du Radiotéléphone’s mobile network, published in the official journal of 25 April 1999, p. 6199.


� This is the settlement rate paid by the foreign operator to France Télécom to carry incoming international calls  over its network for delivery on a mobile operator’s network. 


� these orbit at a fixed altitude of 36 000 km from the Earth.


� The new digital transmission techniques over xDSL copper pairs (Digital Subscriber Loop, the x represents the variable which differentiates between types of transmission) are solutions to the demand for broadband services.  The principle of xDSL is to take advantage of the enormous progress in micro-electronic integration, to improve local loop network performance (the subscriber line) which is made up of copper wire pairs.


� Source : ART, Market information on Internet access via cable networks.


� The diagrams corresponding to these three options are given in annex 6, at the end of this volume. 


� Co-location can be defined as the installation of the new operator’s equipment in France Télécom’s premises by the new operator (physical co-location), the installation of the new operator’s equipment in France Télécom’s premises by France Télécom itself (virtual co-location), or the installation of the new operator’s equipment close to France Télécom’s premises by the new operator (remote co-location), in order to establish a connection between the new operator’s network and France Télécom’s local network.


� Multiplexing is a transmission technique enabling several communications to be regrouped on a single support in order to increase transmission capacity.  This is done by equipment called multiplexers.


� A circuit is a temporary or permanent two-way communications channel established between two terminal devices of a telecommunications network in order to carry a communication.  When certain switching techniques are used (packet switching) the information is divided into packets of a given size which follow the same route over the network.  This route is not a a physical part of the network, but a  logical route, i.e. all the resources possible to route and carry data, or a virtual circuit.  When these resources are permanently used for this purpose, it is called a permanent virtual circuit.


� Opinion n° 98-A-21 of 1st December 1998 concerning a call for an opinion on a circular drafted by the minister for the economy, finance and industry on the role of the local authorities in the telecommunications sector, published in the French official interministerial bulletin of 31 March 1999, p. 130.


� See ART’s annual report for 1997, and the address given by Jean-Michel Hubert at Multimédiaville in September 1998 (available on ART’s web site).


� Bill on sustainable regional development, amending the Regional Development Act n° 95-115 of 4 February 1995.


� Study showing a European comparison of the concept of an independent network and the borderline with the notion of public network carried out on ART’s behalf by the telecommunications strategy consultant, Tactis, between July and November 1998.


� Opinion n° 99-289 dated 21 May 1999 rate on France Télécom’s proposal to create a new pricing option, a  “ flat-rate Internet charge”.


� ART’s opinion on the flat-rate Internet charge and the text of the call for comments are available on ART’s web site (http://www.art-telecom.fr).


� The page number of the 1997 report is given enabling readers to refer to the proposals directly.


� Decree n° 99-25 of 13 January 1999 on the processing of licence applications to set up and operate public telecommunications networks and provide public telephone services, published in the official journal of 15 January 1999, p. 738.


� ART decision n° 98-982 of 27 November 1998 laying down the 1999 list of operators with significant market power on a telecommunications market, published in the official journal of 12 March 1999, p. 3700.


� Directive 97/33/EC of the European Parliament and of the Council of 30 June 1997 on Interconnection in Telecommunications with regard to ensuring universal service and interoperability through application of the principles of Open Network Provision (ONP), OJEC L 199 of 26 July 1997, p. 32.


� Fixed telephone service retail market, mobile telephone service retail market, leased lines market, national interconnection market, etc. 


� Directive 98/61/EC of the European Parliament and of the Council of 24 September 1998 amending Directive 97/33/EC with regard to operator number portability and carrier pre-selection, OJEC L 268 of 3 October 1998, p. 37.


� Directive 1999/5/EC of the European Parliament and of the Council of 9 March 1999 on radio equipment and telecommunications terminal equipment and the mutual recognition of their conformity, OJEC L 91 of 7 April 1999, p. 10.


� Decision n° 99-489 of 22 June 1999 proposing, in application of article L. 35-3 of the posts and telecommunications code, the migration to a new regime of universal service funding as of 1st January 2000, not yet published.


� Cf. ART’s annual report for 1997, p. 188.


� Directive 97/33/EC of the European Parliament and of the Council of 30 June 1997 on Interconnection in Telecommunications with regard to ensuring universal service and interoperability through application of the principles of Open Network Provision (ONP), OJEC L 199 of 26 July 1997, p. 32.





� Cf. ART’s annual report for 1997, p. 188.


� Cf. ART’s annual report for 1997, p. 190.


� Article L. 35-4 of the posts and telecommunications code.


� Source:  ART, market information on Internet access via cable networks (February 1999).


� Decision n° 98-1046 of 23 December 1998 on changes to the numbering plan for non-geographic numbers with the 08 ABPQMCDU format, published in the official journal of 4 February 1999, p. 1821.


� Internet and digital networks, State Council report, produced under the direction of Isabelle Falque-Pierrotin, Paris, published by La Documentation française, 1998, pp. 211-212.
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